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Suggestions on Improving 

Appellate Opinions 

\t the Midwinter Meeting of the Mis- 
souri Bar, a lawyer and a reporter 
offered the judges of the Msisouri 
Supreme Court advice on how their 
opinions could be improved. These 
articles were part of a series of papers 
on the subject of appellate opinions 
written at the request of Judge Doug- 
las, of Missouri’s highest court. Mr. 
Chandler, the lawyer, makes criti- 
cism that applies to briefs written 
for appellate courts as well as opin- 
Car- 
roll, the reporter, points out some 


ions written by them, and Mr. 


of the problems a reporter of legal 
decisions faces in restating opinions 
in language comprehensible to lay- 


(Page 277.) 


men. 


President Holman Challenged 
on Human Rights 

President Frank E. 
sition of the Association’s stand on 
the Declaration of Human Rights 
. drawn up by the United Nations has 


Holman’s expo- 


evoked a reply from Moses Mosko- 
the 
Council of Jewish Organizations. Mr. 


witz, secretary of Consultative 
Moskowitz disagrees flatly with Mr. 
Holman, and outlines the argument 
for those who favor quick action in 
adopting the Covenant on Human 
Rights. His article is a reply to Mr. 
Holman’s address which was printed 
in our November issue (34 A.B.A.]. 
984). Following Mr. Moskowitz’s re- 
marks, President Holman makes a re- 
joinder elaborating on some of the 
points made in his earlier paper. The 
extreme importance of his subject 
makes these articles a must for every- 
one interested in international peace. 
Page 283.) 








Entered as second class matter Aug. 25. 1920 


In This Issue 


The Views of a Trial Judge 
on Conscience and the Law 
Judge Max C. 
the point of view of a trial judge in 
a county Indiana. He be- 
which a 


cases coming 


Peterson writes from 


court in 
lieves that the 
judge applies to the 
before him 
of the 
rights are affected. 


standards 


for decision must be 


those common man whose 
The controversy 
between proponents of natural law 
and positive law he thinks a prob- 
since 
neither is of any practical use in de- 


lem more verbal than real, 
ciding the questions presented at a 
trial. He leaves deep philosophic 
theories about the meaning of 


tice”’ 


jus- 

for legal academicians, giving 
his attention to the very real prob- 
lem of how a trial judge is to go 
about settling the case before him. 
(Page 291.) 


Extra-Curricular Reading 

of the Supreme Court 

Walter P. Armstrong has written to 
each of the Justices of the federal 
Supreme Court for a list of the books 
which he read in recent 
months. The results of his letters are 
set down in this article, and show the 
remarkable scope and wide variety 
of interests of the Court’s members. 
All the Justices find that they do not 
have time to do as much reading of 
nonlegal material as they would like, 
and most of them confess that they 
are forced to read many books in 
part only. This article gives new in- 
sight into the problems of the mem- 
bers of the Nation’s highest court, 
and perhaps some insight on the 
Justices themselves, although Mr. 
Armstrong is careful to point out 


has 


that he is making no attempt to 
“psychoanalyze” the Justices. (Page 
297). 






















Robert B. Walkinshaw Discusses 
the War Crimes Trials 


Mr. Walkinshaw regards the Tokyo 
and Nuremberg trials of the Axis 
war leaders for crimes against hu- 
manity as another step in the devel- 
criminal 


opment of international 


law. Just as the idea of primitive so- 
ciety which regarded a crime against 
an individual as purely a private 
matter gave way to the notion that a 
crime against an individual was an 
affront to the so he 
thinks our present international so- 


community, 


ciety is now recognizing that waging 
a criminal war is an injury to the 
world’s welfare, and that a means for 
punishment of such criminals is be- 


ing evolved. (Page 299.) 


Notes on Japanese Law 
in Korea 


Albert the 
of law imposed upon the conquered 


Lyman outlines system 
Koreans by the Japanese who an- 
nexed their country at the beginning 
of the present century. The Japanese 
s*.perimposed one legal system upon 
nother with little at- 
tempt to achieve a unified set of 


. ¢ > Ve» 
appare ntry 


laws. The result was a curious mix- 
ture of Korean customary law, Jap- 
anese civil and constitutional law, 


and edicts of the Japanese Govern- 


ment-General of Korea. (Page 303.) 


Drury Cooper Discusses 
Patent Law 


Mr. fears that the tests 
worked out by the courts to deter- 


mine the 


Cooper 
“patentability” of inven- 
tions and discoveries is leading to a 
system of nonpatented secret use of 
new He the 
and finds that the courts 
have gone beyond its requirements. 


inventions. analyzes 


Statute, 


Noting that the number of patents 
issued has diminished in recent years 
he suggests that perhaps the attitude 
of the courts is responsible, and pro- 


poses a remedy. (Page 306.) 
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Will you collect 
less than your 


actual loss today? 


You may have to—as a property owner or admin- 
istrator—if you have not kept your insurance in 
line with today’s higher values. 


Lawyers and business men know that property 
values have increased. 


Most insurance buyers also realize what under- 
insurance can mean in the event of a total or major 
destruction of their property—but many do not 
know that underinsurance can often prevent the 
full recovery of small losses too. 

This can happen when the policy contains a 
coinsurance clause* and the insured has failed to 
maintain insurance up to the designated percentage 
(usually 80%) of the value of the property. 


For the protection of your own and your clients’ 
finances, make sure your insurance program is up 
to date. You don’t have to wait for your present 
policies to expire... they can be changed, and 
often are, in mid term. Your Hartford Agent or 
your insurance broker will be glad to review your 
needs and make any necessary changes. 

Check your property values against the amount 
of insurance in all your policies. Then find out 


4 
1 which policies in your care include the “coinsur- 
+ ance clause.” And write for Hartford’s free pam- 
q phlet, ““—— about Coinsurance”’ for a clear explan- 


ation of how this provision affects you. 


*Clauses in common use which exemplify the prin- 
ciple of coinsurance are the Average Clause or Re- 
duced Rate Contribution Clause. These clauses meas- 
ure the extent of the insurance compet ’s liability up 
to the amount of the policy. Substantially lower rates 

are charged when one of these clauses isa part of the 
policy; but the property owner who has the benefit of 
a coinsurance rate must keep his insurance up to the 
stated percentage of the value or become fis own 
insurer for the amount of the deficiency. 


‘HARTFORD 
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Hertford 15, C . 


Voor in and year out you'll do woll with the Hertford - 


[a Pils 7a 













IV American Bar Association Journal 








ECORDING 


as many uses 
in MODERN LAW OFFICES 


Hundreds of attorneys report successful use of RECORDIO 
in many phases of legal work, such as recording interviews 
with clients and witnesses ...recording courtroom testi- 
mony ...rehearsing pleas, speeches, briefs, petitions... 
recording meetings and conferences, etc. 


MAGNETIC TAPE RECORDER (shown DUAL-SPEED DISC RECORDER 
below) records from microphone (shown below) records from 
or radio connection. Full half-hour microphone or self-contained 
recording on one tape, which can AM-FM radio. Recordings can 
be re-used indefinitely. Weighs be made at two speeds: 78 or 
only 25 pounds. Auxiliary speaker, 33% RPM. Can be used as a 
for group listening in large audi- radio or a phonograph. Light, 
toriums, available as accessory. compact, easy to operate. 
Fa i ta sa at ee 
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.. . means to the typist new typing 
ease. She touches the keys lightly, and 
electricity does the rest. She Saves miles 
of finger and arm travel, because the car- 
riage return and margin set keys are located 
on the keyboard. 

Whether making one or many carbons, she 
merely sets the multiple copy control, types 
with the same light touch, and produces 
work that is uniformly legible. 


An IBM Electric Typewriter... 


... means to the executive new speed, 
economy, and office efficiency. His secretary 
can do better work in less time—and with 
far less effort. Built-in impression control 
assures him distinctive-looking correspond- 
ence, many legible carbon copies, and uni- 
form stencils. 

The IBM representative nearest you will 
demonstrate the many new features of the 
IBM Electric Typewriter. 


If it’s IBM... it is electric 


ELECTRIC TYPEWRITERS 


ELECTRIC ACCOUNTING MACHINES ... SERVICE BUREAU FACILITIES 
PROOF MACHINES... TIME RECORDERS AND ELECTRIC TIME SYSTEMS 
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® Filing amendments, certificates of merger or 
certificates of withdrawal in any or all states. 
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publishing—if required—in any or all states. 
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STATE ADMINISTRATIVE LAW 


ESSAY CONTEST 
conducted by 


SECTION OF ADMINISTRATIVE LAW 
AMERICAN BAR ASSOCIATION 


ANNOUNCEMENT OF ADDITIONAL PRIZES 
AND REVISED CONTEST RULES 


l. ELIGIBILITY. Contest will be open only to members of 
American Bar Association in good standing, including new mem- 
bers elected prior to August 1, 1949 (except officers of the Section 
and members of its Council, Chairmen Contest Committee, and 
State Chairmen), who have paid their annual dues to the Associa- 
tion for the current fiscal year. 

2. SUBJECT. Each essayist should write about the Adminis- 
trative Law of the State in which he has been admitted to practice 
and practices law although reference to the laws of other States 
for purposes of comparison is permissible if subordinate to the 
central theme. For purposes | of this requirement, teaching of law 
will be considered “practice”. It will be left to the discretion of 
each essayist whether to review substantially all of the statute 
and case administrative law of his State or to select one or more 
important fields of that law for more extended analysis, sugges- 
tions and criticism. Extended discussion of a narrow field not of 
general interest should be avoided. All statements should be 
accompanied with citations to sources. 

. CLOSING DATE. September 1, 1949—extended from De- 
cember 31, 1948. 

4. CASH PRIZES. A first prize of $1500 in cash will be 
awarded to the writer of the essay selected by the Board of 
Judges as the best. A second cash prize of $500 will also be 
awarded for the essay judged to be the second best. These prizes 
are hereinafter referred to as the “Section Prizes”. 

5. STATE PRIZES. As of this date, Committees in the States 
listed below will offer a separate State prize to contestants writing 
about the law of that State. However, essays eligible for the local 
prize and the “Section Prizes” will be independently judged and 
inquiries with respect to the rules and regulations relating to 
local contests should be addressed directly to the Chairmen of 
the various State Committees, as listed below. 

Arizona—Charles H. Woods, College of Law, University of Ari- 
zona, Tucson 

Arkansas—Joe C. Barrett, McAdams Trust Building, Jonesboro 

Colorado—Milton J. Keegan, First National Bank Building, Denver 2 

Delaware—William Prickett, 404 Equitable Building, Wilmington 7 

Illinois—Benjamin Wham, 231 South LaSalle Street, Chicago 

Minnesota—Robert M. Bowen, Rand Tower, Minneapolis 

Nebraska—John E. Sidrer, 134 South 12 Street, Lincoln 1 

New Hampshire—Frank J. Sulloway, New Hampshire Savings 

Bank Bldg., Concord 
ee Tersey— Sylvester C. Smith, The Prudential Insurance Com- 

y of America, Newark 
few ‘York —Philip J. Wickser, 6 Buffalo Insurance Co.’s Bidg., 

Buffalo 3 
Oregon—Nicholas om uy, 1220 Equitable Building, Portland 4 
Pennsylvania—John C. Kel er, 208 Walnut Street, Harrisburg 
Texas—James Noel, Gulf | — din Po Se 2 

ia—Thomas B. ectric Building, Richmond 12 
West Virginia—Hon. Fr °° Haymond, Supreme Court of Ap- 
peals, Charleston 

6. PUBLICATION AND COPYRIGHT. No essay will be ac- 
cepted if previously published. All rights and title to essays 
submitted must be deemed the property of the Section. Any copy- 
right to an essay must be assigned to the Section. 

7. MI OUS RULES. Essays eligible for the “Section 
Prizes” shall be submitted in triplicate, typewritten double space 
(footnotes or notes following the essay, however, may be single 
space) on one side of plain white paper, letter size (84x 11), 
and mailed as first-class matter without folding to MISS PATRICIA 
H. COLLINS, ASSISTANT SOLICITOR GENERAL'S OFFICE, DE- 
PARTMENT OF JUSTICE, WASHINGTON 25, D.C. The transmittal 
envelope must be postmarked not later than midnight SEPTEMBER 
1, 1949. Each essayist who intends to submit a paper should 
promptly notify Miss Collins so that an up-to-date list of prospec- 
tive contestants can be maintained. 

Each essay must be restricted to four thousand words, includ- 
ing quoted matter. Citations in the text, footnotes or notes follow- 
ing the essay shall not be included in the computation of words, 
but excessive use of such material may be penalized by the 
judges of the Contest. The total number of words on each ge 
of the text should be pone on the bottom of the page of at least 
one copy. Clearness, brevity of expression and thoroughness of 
analysis will be taken into consideration. 

contestant may submit more than one essay but each will 
be judged on its own merits and not more than one prize will be 
awarded to a contestant. An essay may represent the joint effort 
of more than one writer provided each writer is an eligible 
contestant. 

There should be no mark identifying the writer on any page 
of the essay manuscript. Copies of the essay should be sent to 
the Secretary with a cover sheet identifying the writer and his 
address, with the title of his essay. The entry will then be as- 
signed a number to be identified and recorded by the Secretary, 
and will then be forwarded to the judges. After the winners have 
been chosen, the number of their entries will be certified and 
their identity revealed to the judges. 

Inquiries concerning the Contest should be addressed to 
Omar C. Spencer, Esquire, Chairman Contest Committee, Yeon 
Building, Portland 4, Oregon, or to J. Tyson Stokes, soreane, Co- 
Chairman Contest Committee, 123 South Broad Street, Philadelphia 


9, Pennsylvania. 
W. JAMES MacINTOSH, Chairman 
Section of Administrative Law, 
American Bar Association 

March 1, 1949 
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THE LAWYER'S CASE 





ONLY 
$21 LEGAL SIZE—STYLE #128 
18” x 13” 
Tax. Incl. 


Genuine Top Grain Cowhide! 


Colors: Suntan, Ginger, Brown, Black 
This is MORE than a Brief Case, but 
not more than an attorney needs for 
his important papers—and trips! At a 
moment's notice it can become an 
“over-nighter''— it's so roomy yet so 
compact! Three large compartments— 
saddle stitched and fully reinforced. 


Buy Direct and Save! 


FILE-FOLIO 


EXCLUSIVE! 





$3250 LEGAL SIZE—STYLE #500 


18” x12” x3” 


Tax. Incl. 


Genuine Top Grain Cowhide! 


Colors: Suntan, Ginger, Brown, Black 
An ingenious case designed especially 
for the busy, attorney. The FILE-FOLIO 
holds all legal size papers and folders. 


Our FILE-FOLIO has 2 roomy full- 
length pockets, plus 2 leather card 
pockets; 6 files; a 3 inch expansion; 
and 2 disappearing handles. 





For other legal carrying 
cases write for our catalog 








Mail Orders Promptly Filled. Please send 
check or money order to Dept. A. Charge 


accounts opened for rated firms. 


Manufactured by 
ALLIED BRIEF CASE Co. 
186 FIFTH AVENUE » NEW YORK 10,N.Y. 
SATISFACTION GUARANTEED! 











“Life Insurance 
and 


Business Purchase Agreements” 
by 
DEANE C. DAvis 


Vice President 
and General Counsel 


NATIONAL LIFE INSURANCE CO. 








A New, Comprehensive, Authoritative 
Book (69pp) at Cost 


Price $1.50 postage paid 
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INSURANCE COMPANY 
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Four interesting brochures, on important and timely subjects, offered 


for complimentary distribution,* to afford every interested lawyer an 


opportunity to find out for himself just how fine a working tool Secun- 


dum really is. 


Ask for them and read them with a critical eye and if, as a result, 
you are inclined to consult CORPUS JURIS SECUNDUM more fre- 


quently, we shall consider ourselves well repaid. 


*In excess of 15,000 copies have already been 
mailed to lawyers who requested them. 


THE AMERICAN LAW BOOK COMPANY 
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Appellate Opinions: 





A Lawyer and a Reporter Offer Suggestions 


by Albert Chandler + of the Missouri Bar (St. Louis) 


® In a Missouri symposium upon the quality of appellate court opinions, Mr. Chandler 


is guided by his own preachments in the presentation of his views. He states tersely 


and clearly the manner in which he believes the Bar would have its judges present 
issues and judgments in their opinions. Mr. Carroll, of the St. Louis Post-Dispatch, 
urges simplification. His perspective is that of a reporter charged with the duty of 


reading opinions, gleaning the substance of their essential points and translating 


legal phraseology into simple stories calculated to interest the reading public,— 


always in a race against deadlines. 





* To rush in where angels fear to 
tread is not often praised as a Glo- 
rious Adventure. So I have not taken 
a Gallup Poll to enlist others in the 
responsibility thrust upon me. 

Besides, nobody can speak for the 
three elements into which the Bar 
divides. 

There are Jeremiahs who write 
letters to the press, often printed 
because “they make good copy’. The 
majority do not join them on the 
Wailing. Wall. They can speak for 
themselves. 

Chen there is a Dr. Pangloss group 
—for whom this [the Missouri Su- 
preme Court] is the best of all 
possible courts in the best of all 
possible worlds. If there had been 
agreement with them, this program 
would not have been set. They can 
speak for themselves. 

Between these extremes, after forty- 
five years at the Bar, I have found 
most of my friends believing that the 
best way to progress is by erosion, 
not by cloudbursts which scatter de- 
bris. For example, there were one 


hundred years of erosion upon the 
common law practice since David 
Dudley Field, in one state and then 
another, over in England, back in 
our federal courts—progress without 
casualties. There was good in the old 
to be retained in the new. One hun- 
dred years—and we shall leave prob- 
lems for our sons, to make the career 
interesting for them as it has been 
for us. 

If I understand the call, our judges 
are not fomenting revolution, but 
are ready now for the process of 
erosion to turn upon the form of 
their own opinions. 


Gives Examples of Well-Written 
Appellate Court Opinions 

Fortunately for me, three judges of 
our Supreme Court have pointed out 
the first improvement to make. Judge 
Lamm in the Central Law Journal 
in 1910, and recently Judge Clark 
and Judge Douglas, have published 
articles telling how a lawyer should 
state a case on appeal. All three tell 
lawyers to begin their statements, at 





once, by telling in a few words what 
the case is all about. In short, what 
are we here for? The precepts of this 
order are good; we find them echoed 
in our hearts. Why haven't we com- 
plied? We might have felt safer in 
complying if the courts had more 
often taught us by example instead 
of by precept; that is, if they took 
their own medicine. But they don’t. 

It can be done. I shall give you 
three examples—cases so well known 
that I need not give more than half 
a dozen lines from any one of them. 

The first is Erie Railroad v. Tomp- 
kins, by Brandeis. The second, a 
Missouri case, similarly overthrows 
a rule that had been followed for 
about a century in this state. The 
third is from the threshold of juris- 
prudence, but good law and the lead- 
ing case on one point today—all told 
in $50 words in the first book of 
Kings. 

The first example, in three lines, I 
shall give verbatim: 

Mr. Justice Brandeis delivered the 
opinion of the Court. The question 
for decision is, whether the oft-chal- 
lenged doctrine of Swift v. Tyson shall 
now be disapproved. 

That’s all. That tells what it is all 
about. 

Who was Tompkins? He cuts no 
more figure than the Shelley in 
Shelley's case. The question was 
uppermost. That was what it was all 
about. And so Brandeis stated it to 
begin with. The rest he sketched in. 


April, 1949 * Vol. 35 277 









































































et OAR i eel Si NECN > 


Pinar Pe OTE tra 


Stag 


BRN ACR AAA ge i ta ERI 


bee inmate 


ee re a ee 


EBD 


Appellate Opinions 


The Important Point 

Is Often Buried 

Unless issues are thus made clear, 
the Advance Sheets will not bring 
their importance forward; the points 
are taken seriatim, even if that makes 
the syllabus at the top a burial crypt. 
In the Missouri case I submit next, 
the point of importance was buried 
in the fourth paragraph of the 
syllabus. 

Obviously one danger lurks in any 
effort so to state a case. A judge can 
become so absorbed in a principle 
that he unconsciously colors the 
record to bring it out. That is the 
fault about which trial lawyers com- 
plain most—perhaps because their 
minds, as unconsciously, have colored 
the record to support their points. 

During the century while Swift v. 
Tyson was followed in the federal 
courts, a rule obtained in Missouri 
that an indictment was bad unless 
it concluded exactly as the Consti- 
tution directed, “against the peace 
and dignity of the State”. The over- 
ruling case, State v. Adkins, is ideal 
for our purpose today. There are two 
statements to compare. The first is a 
routine statement by a Commis- 
sioner, quite as good as a dozen like 
it in the last Southwestern—I do not 
single him out as a horrible example. 
The judges of Division Two, how- 
ever, wrote a separate opinion, and 
made a second statement, which 
anticipated Brandeis by eighteen 
years. These judges were Fred 
Williams, now a leader of the St. 
Louis Bar, and the late Judges 
Walker and Williamson. 


Chronological Order 
Conceals Point 


Verbatim, the first paragraph of 
Commissioner Railey’s opinion is as 
follows: 


Defendant was charged by infor- 
mation with murder in the first degree 
for shooting with a shotgun and kill- 
ing Clete Bachtel in Carroll County, 
Mo., on June 29, 1918. The informa- 
tion was filed September 14, 1919. It 
is in the usual form, charging defend- 
ant with murder in the first degree, 
except as to the conclusion, which 
reads as follows: “Did kill and mur- 
der, against the peace and dignity of 
state.” On October 6, 1919, defendant 
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waived a formal arraignment and en- 
tered his plea of not guilty. On Octo- 
ber 9, 1919, the jury returned into 
court the following verdict: “We, the 
jury, find the defendant guilty of 
murder in the second degree, and 
assess his punishment at imprison- 
ment in the penitentiary for 10 years.” 
The facts as disclosed by the record 
are substantially as follows: 


That is a perfect example of the 
chronological order gone to seed— 
and the seed aborted. The point is 
there, deep in the statement. But a 
second point, on which the Com- 
missioner recommended a reversal, 
is not suggested. It would be neces- 
sary to ferret out either point, if 
appellant's counsel stated his case in 
that chronological form, of which 
we have examples almost every week. 

The separate opinion of the Judges 
begins in a way that this Bar prefers, 
if I know this Bar: 


WILLIAMSON, J. I concur in the 
opinion of the learned Commissioner, 
so far as it holds that the judgment 
must be reversed and the cause re- 
manded because of error in the in- 
structions. I am not content, however, 
to leave untouched another matter of 
which complaint is made. The infor- 
mation is assailed as fatally defective 
because it concludes with the words 
“against the peace and dignity of 
state” and therefore fails literally to 
follow the formula prescribed by the 
constitution. . . . The omission of the 
definitive the before the word State is 
said to constitute fatal error. 


Thus, having stated the issue and 
raised it squarely, the Judges de- 
livered their final judgment in the 
way this Bar prefers: 


The cases of State v. Lopez, 19 Mo. 

255; 

State v. Pemberton, 30 
Mo. 326; 

State v. Stacy, 103 Mo. 
11; 

State v. Campbell, 210 
Mo. 202; 

State v. Skillman, 209 
Mo. 408; and 

State v. Warner, 220 
Mo. 23, 1.c. 25, 


and all other decisions of this Court, 
upon the point here involved, should 
upon that point be, and are hereby 
overruled. 

To clarify the situation, I also 
think it should plainly be understood 
that the law in this state upon this 
proposition is neither more nor less 


than this: The omission of the word 
the immediately preceding the word 
State in the phrase “against the peace 
and dignity of the State”, with which 
all indictments and informations prop- 
erly should conclude, is not reversible 
error. 


- Solomon's Decision Is Example 


of Good Opinion Writing 


Lawyers like such marking out of 
the metes and bounds of a new 
doctrine. Having learned, now, what 
we may from these examples, how 
would we like this Court to state a 
case, coming up under our practice, 
between two harlots, inmates of the 
same house, claiming a fatherless 
child? The parties’ names are not 
given in the record; their personal- 
ities are of no more interest than 
those of Tompkins and Shelley. The 
principle established by the judge, 
and that alone, has fixed a milestone 
in the advance of civilization. 

The first two lines of the Biblical 
statement eliminate ene question 
about which a scholarly judge might 
write pages. Both parties were har- 
lots. Did a rule obtain in that juris- 
diction applicable to the credibility 
of such women? What of it? They 
were in pari delicto; that’s enough. 
Lawyers like an opinion to keep to 
the middle of the road without turn- 
ing into the alleys. 

But the Biblical record fails to 
show who had the burden of proof, 
but plunges into the testimony. It 
was a simple “You did” and “I 
didn’t” conflict—and Solomon found 
the evidence on both sides unsatis- 
factory. What could a Missouri trial 
court do next? Both parties had sub- 
jected themselves to the jurisdiction, 
and were asking the court’s aid. If 
our trial court subjected the parties 
to a lie-detector test, as Solomon did, 
that feature would be so important 
on appeal that the point should be 
disclosed early in the statement of 
the case. 


Solomon's Decision 

Still Good Law 

But in its 350 words this is a leading 
case on a second proposition, better 
accepted and more important. What 
happened next? For anybody except 
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Solomon, the test showed only that 
one of those women was hard-boiled, 
and the other woman was nervous. 
She broke down and consented that 
judgment go against her. 

An utterly new legal situation was 
presented. Solomon rose to the occa- 
sion and made it a leading case. He 
established the right of the court, in 
juvenile cases, to exercise the State's 
paternal powers: The court will not 
be bound by stipulations of the 
parties, but will act with an eye 
single to the best interest of the 
child. And that is the law today. 
Whether Solomon made the award 
to the mother, or only to the kindlier 
woman, is of no importance to juris- 
prudence. 

The parties are dead; the principle 
endures. If the case were here, what 
would the press and the public see in 
it? Unless the opinion were written 
with care, all that the press and the 
public could see would be that 
Solomon was a shrewd judge of 
women. You can hear the city editor’s 
instructions: “Make it personal; 
that’s the story. What did the women 
wear? Did the winner resemble the 
Queen of Sheba? Make it personal 
and dramatic!” No wonder that 
Lord Coke said, “Beware of journal 
law”. 

Misconceptions of a decision are 
the Court’s own fault. Brandeis 
would have made the press, the 
public, and the Bar see that Solomon 
had raised a new torch to light the 
way. The man in the street, being 
presumed to know the law, has a 
right to see it clearly, and ought to 
be made to see it. So today a court 
should show, if the case were here, 
that legal procedure has advanced 
beyond Solomon’s vision. Any judge 
now would bear in mind powers to 
award custody on good behavior, 
and to retain jurisdiction. 


Judges Should Write 
Shorter Opinions 


In working this case out, having 
found now what is important and 


what is not, I believe that we have 
learned first of all that a mere chron- 
ological recital of the facts, standing 
alone, whether written by a judge 
or uttered by a lawyer, is a body 
without a head. It does not make 
sense. When the case has been de- 
cided, the judge must go back, strike 
out nonessentials, and write an in- 
troductory paragraph, telling what 
the opinion at last is all about— 
pretty much as you would want a 
lawyer to state it on appeal. And 
if the judge makes that statement 
short, he will be following a Good 
Book. 

Let me try to practice what I have 
preached. Taking the form which 
Brandeis left as a model, the three 
issues in Solomon’s case could be 
stated as follows: 

The questions for decision are: 
Whether in a case involving the 
custody of a child of tender years, 
the court will be controlled by the 
wishes of the parties, or will act on 
its own responsibility for the best 
interest of the child. An incidental 
question of procedure arises: 
Whether parties unworthy of belief, 
having come into court in such a 
case, and asking its aid, may be sub- 
jected to a lie-detector test. And a 
final question of detail is: Whether 
the court should award custody con- 
ditionally, and reserve jurisdiction to 
make further orders from time to 
time. 


Chronological Statement of Case 
Should Come After Issues 

Having defined the issues, take up 
the chronological statement. In that 
order the essential facts will be 
easiest for your associates to grasp 
and check against the record, when 
the motion for rehearing comes 
along. 

I would not leave the impression 
that the Bar likes these three cases 
equally well. I am sure that I am not 
alone in preferring Solomon’s case, 
a beacon illuminating a principle 
unchanged through untold centuries. 
You refer to such a standard; you 
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Albert Chandler is a practicing lawyer 
in St. Louis, Missouri. Born in 1878, he 
graduated from Washington University, 
St. Louis, and was admitted to the Bar 
in 1903. He has been a member of the 


Association since 1930. 


don’t reargue it. That shortens 
opinions. Stare decisis! If we get 
beyond the range of the old light, let 
the Legislature set up a new one— 
unless the Constitution is involved, 
as in the Erie and Adkins cases. If 
need be, guide by a dimming light 
to provoke a change. A legislative 
amendment will have a fixed date. 
But an overruling case relates back 
to God knows when, undermines 
titles and client’s confidence in his 
lawyer, and disturbs the public with 
notions that bias and influence may 
count in imposing a judge’s whim. 

The habit of writing overruling 
cases seems to have a _psycopathic 
effect upon the judiciary; it makes 
prima donnas. That multiplies 
opinions, and lengthens opinions. If 
I may illustrate by our national 
sport, what would we think of nine 
men on a bench, each stepping out 
as a batter-up, intent upon self- 
expression, with no _ team-work? 
Arguments would drag out the after- 
noon, and spectators would become 
confused. 

Certainty is the mother of brevity. 
And Lord Coke said, “Certainty is 
the mother of repose”. 
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The Problems of a Legal Reporter: 


Views on Simplifying Appellate Opinions 


by Boyd F. Carroll + of the St. Louis Post-Dispatch 


= | am a reporter and not a lawyer. 
A reporter, after listening to speeches 
and arguments most of his life, 
should stick to listening. But there 
is a temptation to air a viewpoint, 
particularly since I have heard law- 
yers, and some judges, express views 
about the press. 

This recalls an incident in the Su- 
preme Court Clerk’s office some years 
ago. I walked in as a prominent 
member of the Cole County Bar, 
since departed from this world, was 
reading the opinion in a case he lost 
on appeal. It involved title to some 
wandering real estate in the Missouri 
River. 

The vote of the court en banc 
against the lawyer’s client was 
unanimous, but when he finished 
reading the opinion the lawyer 
jumped up, threw the opinion on a 
table and stamped out, shouting 
“the court is all wrong!” Personally, 
I should not say that about the 
court or its opinions, but I can 
understand his viewpoint. 

Naturally there are wide differ- 
ences of opinion about appellate 
decisions, depending on the point 
of observation. Each time the court 
hands down opinions half the law- 
yers are right—that is, they win; the 
other half lose. There can be no 
unanimity of reaction. 

The public occasionally gets an 
idea that cases are decided on hair- 
line legal points, editorially termed 
technicalities. 


Judge Is Always Right 
Except to the Loser 


A long time ago I thought a techni- 
cality was something dragged out 
from behind the law books when 
nothing else would avail to decide 
a case. I have changed my mind. 
Circumstances determine whether it 
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is a technicality. If one loses a case, 
naturally it was a_ hairsplitting 
technicality, or the court did not 
give heed to all the law. But if one 
wins a close one, it is not a techni- 
cality. It is good law from a learned 
and worthy judge. 

While 1 would not attempt to 
advise a judge, I do have some views 
about court opinions as a reporter. 
They have been acquired in twenty- 
five years as a capital newspaper 
correspondent, and the reading of 
a few thousand Supreme Court 
opinions. 

My purpose here is to discuss 
opinions from the viewpoint of the 
reporters who are charged with the 
task of speedily and accurately 
translating legal opinions into news 
stories for the information of the 
reading public. 

Perhaps it could be called a plea 
for simplification. 


Public Should Know More 
of Judicial System 


Ihe general public actually knows 
very little about the courts or the 
judges, and not too much about the 
lawyers. I doubt that any consider 
able percentage of the active lawyers 
can readily name all the appellate 
judges in Missouri. For the good of 
the bench and Bar it would be well 
if the general public knew more 
about the judicial system, how it 
works and what goes on. 

What information the public has 
about the courts and their decisions 
largely is obtained from newspaper 
accounts of what the courts are 
doing. Some of the public’s opinion 
probably is derived from gossip, con- 
jecture and rumor. 

Any improvement that contributes 
to more intelligent and accurate dis- 
semination of information about the 














































courts and Bar; that adds to the 
public’s limited fund of information 
about the legal system, would be of 
value alike to the public, the courts, 
the Bar and the newspapers. 

The Southwestern and the Mis- 
souri Reports are valuable publica- 
tions, but they are not widely read 
outside legal circles. Their circula- 
tion is far, far below the Book-of- 
the-Month Club or the detective mag- 
azines. The bar journals do not stir 
interest at bridge parties nor in the 
back rooms of working men’s clubs. 


Newspapers Are Chief Source 
of Legal Information 


The public therefore must look to 
the newspapers for its knowledge of 
the courts and Bar. I doubt it waits 
on the corner for the paper for that 
purpose alone. The public forms its 
estimate of the courts and Bar from 
casual reading of the news—aside 
from individual encounters with the 
law. There is little question but that 
the bench and Bar could do with 
better public relations, for the good 
ol all concerned. 

Problems of reporters who handle 
court opinions and provide the news 
stories which give the public its 
information about decisions, have 
some bearing. More than you would 
think. On occasion they are tough 
problems. A few words about them 
may buttress later suggestions. 

Correspondents for four metro 
politan newspapers and two national 
press associations cover the state 
capital, including the Supreme 
Court. The press associations serve 
both the city papers and many out- 
state papers, as well as radio stations. 
If the news is of more than statewide 
interest, the press association trunk 
lines carry it for national distribu- 
tion. 
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On court hand-down days the Su- 
preme Court opinions, varying from 
about fifteen to forty, become avail- 
able to the reporters anywhere from 
noon to three o'clock for that day’s 
newspapers. There are happy days 
when a few of the opinions get down 
about nine o'clock. 

I do not talk idly when I speak 
about speedy handling. 


Legal Reporter Must Hurry 

To Meet Deadline 

City newspapers have four or five 
editions a day. They roll on time. 
News must get into the next edition 
after it becomes available, in this 
highly competitive business. In the 
time available there is not much 
opportunity for deliberate study, 
floor pacing, reflection and delicate 
weighing of issues. Transmission is 
by telegraph unless time is very 
short. Then long distance telephone 
is used. On occasion a reporter must 
rush in a bulletin on the bare result 
of an important decision, to make 
an edition. He then must follow with 
additional details on findings, back- 
ground and quotations, for the suc- 
ceeding edition. 

This scramble particularly relates 
to afternoon newspapers. Morning 
papers have a little more time but 
not much, because of early night 
editions. Complete overnight stories 
are filed by correspondents for the 
following day, if the decision is 
important. But important news must 
be handled as soon as possible on the 
day it develops. Getting today’s news 
into tomorrow’s paper is not regarded 
as an achievement in this business. 

The judge who wrote an important 
opinion may have spent weeks study- 
ing the case and preparing the 
opinion. It may be a masterpiece. 
But it drops in a hand-down with- 
out warning, along with numerous 
others. The reporters who catch this 
important ruling on the first bounce, 
in the clerk’s office, may have less 
than an hour, perhaps only a few 
minutes, to get something about it 
into their newspapers. 

The foregoing explanation of me- 
chanics of handling is in no sense an 
apology. It is in support of a sug- 


toward 
think the correspondents do a good 
job, in little time, under difficult 
conditions. I wonder how many law- 


gestion simplification. I 


yers, with all their legal background, 
would get the news essentials of one 
important opinion into any journal, 
bar or otherwise, in an hour or less 
after seeing the opinion for the first 
time—much less polish off the rest 
of the hand-down of banc and the 
two divisions in part of an afternoon. 

I recall a hand-down some years 
ago when the two divisions dropped 
more than eighty opinions. Among 
them was a ninety-page opinion 
dealing with a close question on the 
Rule against Perpetuities. I assure 
you that one was not moved in a 
hurry. But, of more importance, and 
bearing on simplification, the case 
was reheard by banc and the opinion 
compressed down to fifteen or twenty 
pages. I seem to recall the condensed 
version was much clearer. 

When I mention simplification | 
mean anything that will contribute 
to clear understanding of court 
decisions by laymen and the public 
in general; perhaps by lawyers, too. 

Opinions are written presumably 
for the courts and the legal profes- 
sion. But always the property, life, 
rights or freedom of movement of 
some layman are involved. That lay- 
man probably would like to fully 
understand an opinion, as well as 
his lawyer. 


Judges Should Use 

Simpler English 

I have heard it said that more use of 
plain English by the courts and the 
Bar would be a desirable improve- 
ment. The general public has no 
moxe understanding of supercharged 
legalistic language than it has of the 
“gobbledygook” in the class jargon 
This 
would be wonderful for reporters. 
The reporter is expected to tell his 
story clearly, accurately and as briefly 
as possible. If he gets lost in a legal 
fog he can not do much for his 
readers. My reference is only to 
reporters. 


of Washington bureaucrats. 


Likewise applicable only to re- 
porters is the gripe of an irate city 
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editor who told a reporter, “Don’t 
be so damned profound. Write so 
city editors and street car motormen 
can understand.” 

Again I say I would not attempt 
to advise a judge. But I would like 
to offer a few suggestions concerning 
what reporters, confronted with the 
job of speedily translating court de- 
cisions into newspaper stories for the 
hurrying public to read, would like 
to see in all opinions. 

These observations are general in 
nature. They are related to simpli- 
fication. They have no specific appli- 
cation to any individual. 


Gives Some Suggestions 
on Simplification 
Identification in the opinion of the 
source of an appeal, and the name 
of the trial judge. The issue is one 
of law, of course, but it is interesting 
to know from whence it came. 
Factual as well as legal informa- 
tion condensed in the opening state- 
ment. Reporters admire a judge who 
puts a clear concise summary of what 
the case is about, in his opening 
lines. It is much more interesting to 
read the who, when, what, where, 
why and how in two or three snappy 


April, 1949 * Vol. 35 281 

































Bee narrate hall ew rs eel oeaie! on ee 


3 


es 


I Shs So 


snot dincomsapas 


The President's Page 


paragraphs than in installments over 
several pages. 

We love the judges who, not too 
deep in the opinion after stating 
what was ruled below, toss out all 
the surplus assignments of error and 
state what are the decisive issues of 
the case. 


‘‘High-Powered Legal Phrases” 
Hard To Explain 


Sparing use of Latin terms and high- 
powered legal phrases. Even if a 
reporter did understand them, with- 
out resort to a law dictionary, it is 
difficult to translate them into a 
newspaper story for off-campus 
readers. The lawyers can take care of 
themselves, of course. Always we are 


thinking of the public. 

If a precedent is overruled in part, 
it is most helpful to read a clearly 
defined statement of the extent to 
which it was overruled. Even lawyers 
get into a controversy over the scope 
of such rulings, I hear. 

Where an estate is involved, it is 
interesting to know the amount the 
heirs and lawyers are fighting for. 
Che public likes to know how much 
wealth or loot is at stake. 

As I recall, Rule 1.08 limits the 
length of briefs and frowns on long 
quotations from cited cases. I wonder 
if this beneficial rule could be ap- 
plied in principle to opinions, with 
reasonable exceptions and modifica- 
tions. 

It would be most helpful for all 
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® In the President’s Page for Janu- 
ary, I referred to the fact that in 
visiting bar associations in various 
parts of the country I had encoun- 
tered a definite sentiment favoring 
an immediate fund-raising program 
for the construction of an appro- 
priate Headquarters Building for our 
Association. 

At the time, neither you nor | 
probably had any idea that nonlaw- 
yers would either see this page or, if 
they did, that they would be in- 
terested to the extent of sending in a 
contribution to our Building Fund. 
You will be pleased to know that re- 
cently a leading pharmacist in Wash- 
ington, D. C., wrote me as follows: 
“Dear Sir: 

“Noticing in your current “The 
President's Page’ that the Associa- 
tion is developing a plan for a new 
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Headquarters Building, I should 
like to contribute the enclosed check 
for $100 to such a fund. 

“I am a life member of the Ameri- 
can Pharmaceutical Association, and 
have always taken pride in our beau- 
tiful and useful Headquarters Build- 
ing located here in Washington, 
D. C., across from the Lincoln Me- 
morial. It is a shining example of 
such a project. I hope the American 
Bar Association will do as well, for it 
has more members and they should 
have more money.” 

Certainly, if a member of another 
profession feels that way about our 
securing an adequate Headquarters 
Building, all the members of our own 
Association should be willing to 
make an immediate contribution. In 
this connection I call to your atten- 
tion the fact that at the mid-winter 





concerned, if a concise summary of 
what is ruled were placed at the 
conclusion of an opinion—thumb- 
nail statement of what has been 
decided. 

These suggestions, as I said before, 
are from a reporter’s viewpoint. The 
courts are not writing their opinions 
for the press, except perhaps the 
libel and contempt cases. 

On the other hand the press, as the 
principal medium of public informa- 
tion about the courts, is more than a 
bystander. The suggestions are of- 
fered in the spirit that anything 
tending toward more knowledge and 
clearer understanding of the courts 
and their decisions, by the public, is 
a contribution to a better evaluation 
and appreciation of the courts. 


meeting the Board of Governors and 
the House of Delegates took ac- 
tion to provide that when the next 
dues statements are sent out, pro- 
vision be made thereon for each 
member to forward with his regular 
dues an initial contribution of five 
dollars to the Building Fund. 

Meanwhile the Committee on 
Ways and Means is working out a 
dues program for presentation at 
the St. Louis meeting next Septem- 
ber which will provide a plan for se- 
curing adequate total moneys for 
safely entering upon the construction 
of an appropriate Headquarters 
Building. 

In sending in your next dues, 
please remember you can add five 
dollars or such other sum as you wish 
as an immediate contribution to the 
Association's Building Fund. 
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Is the U. N.'s Bill of Human Rights Dangerous? 


A Reply to President Holman 


by Moses Moskowitz 


" The United Nations General Assembly approved the Universal Declaration of 
Human Rights at Paris last December. A Covenant on Human Rights is in preparation 
for approval by the General Assembly and submission to members of the United 
Nations for ratification. President Frank E. Holman has urged that further work on the 
Covenant be postponed until its proposed provisions and their effect on our legal system 


have been thoroughly studied. Mr. Moskowitz represents those who want immediate 
action on this controversial subject, and he makes answer in this article to one of Mr. 
Holman's addresses on the subject which was printed as an article in the November 


issue of the Journal. President Holman has written a replication which follows this 


paper. 





=" In an address before the annual 
convocation of the State Bar of Cali- 
fornia in October, 1948, Mr. Holman, 
President of the American Bar As- 
sociation, took issue with what at the 
time was still a draft of the Universal 
Declaration of Human Rights and 
with what today is still a draft of an 
International Covenant on Human 
Rights. The address was reproduced 
in full in the November, 1948, issue 
of the AMERICAN BAR ASSOCIATION 
JOURNAL. In view of the prominence 
and position of influence of the Pres- 
ident of the Association, his utterly 
negative attitude towards a vital 
function of the United Nations 
merits careful analysis and an ap- 
propriate reply. 

Although Mr. Holman’s warning 
of the dangerous implications of the 
Declaration and Covenant for the 
United States failed to sway the mind 
of the American Delegation at the 
recent session in Paris of the General 
Assembly, which adopted the Uni- 


versal Declaration of Human Rights, 
it is not amiss to analyze his argu- 
ments against that document, in 
conjunction with his arguments 
against the projected Covenant on 
Human Rights now before the Hu- 
man Rights Commission. 

For those who have not followed 
closely the work of the Human 
Rights Commission, it may be of 
interest to note that the Economic 
and Social Council, the parent body 
of the Commission, originally pro- 
posed to frame one document, in the 
form of an international treaty, to 
be known as the International Bill 
of Human Rights. Subsequently, it 
was decided to frame two documents: 
a Declaration which would set down 
certain standards of human rights, 
and which would be only morally 
binding; and a Covenant on Human 
Rights, to be ratified as an interna- 
tional treaty by member states will- 
ing to accept the provisions of the 
Covenant as legally binding inter- 


Consultative Council of Jewish Organizations (New York City) 


Instruments 
for the implementation of the Cove- 
nant were likewise envisaged, to be 
included either in the Covenant it- 


national obligations. 


self, or in a separate convention on 
Implementation to be ratified by 
states that may choose to accept the 
jurisdiction of the appropriate inter- 
national organs of implementation to 
be created. 


Mr. Holman's Objections 

Stated Briefly 

The burden of Mr. Holman’s scath- 
ing criticism of the two draft docu- 
ments is as follows: (1) That the 
whole purpose of the United Nations 
is to achieve peace—that is to avoid 
war, and chiefly another world war; 
that the absence of an International 
Bill of Rights would not endanger 
the peace of the world and that, 
therefore, such a Bill would not con- 
tribute to the peace of the world. (2) 
That the Bill of Rights would con- 
stitute an interference in domestic 
affairs of the member states, in vio- 
lation of Paragraph 7, Article 2 of 
the United Nations Charter. (3) 
That the Bill was bound to create 





Editor's Note: Moses Moskowitz is Secretary of the 
Consultative Council of Jewish Organizations, a 
group of affiliated organizations, of which the fol- 
lowing constitute the Governing Board: Joseph M. 
Proskaver, President, U.S.A.; Rene Cassin, France; 
Leonard Stein, Great Britain; Moses Moskowitz, 
Secretary, U.S.A.; Jules Braunschvig, France; Jacob 
Blaustein, U.S.A; Herbert H. Lehman, U.S.A.; Sam- 
vel |. Rosenman, U.S.A.; Rowland Landman, Great 
Britain; Leonard G. Montefiore, Great Britain; Sam 
|. Salmon, Great Britain. 
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“international irritations”. (4) That 
“in certain particulars it is at vari- 
ance with our fundamental concept 
of individual freedoms”, and “in 
other particulars is a proposal for 
world-wide socialism to be imposed 
through the United Nations on the 
United States and on every other 
member nation .. . an agreement to 
adopt the ‘New Deal’ on an inter- 
national scale by committing the 
member governments to a paternal. 
istic form of government . . . in 
short, a program which, if adopted 
and approved by the member na- 
tions, will promote state socialism, 
if not communism, throughout the 
world”. (5) That the members of the 
Human Rights Commission, from 
which the drafts emanated, were 
without training in legal draftsman- 
ship and, in addition, people that 
“have mostly lived by or through 
government jobs in their own or 
other countries and hence . . . cannot 
be expected to give first importance 
to a right like that in our own Bill 
of Rights of owning private property 
and conducting business under a free 
enterprise system ...” and that, con- 
sequently, “none among them can be 
expecied . . . to fight for a provision 
in. the Covenant guaranteeing the 
right to private ownership of prop- 
erty and hence there is no such pro- 
vision in the Covenant”. 

In analyzing the above arguments, 
we may properly start with Mr. Hol- 
man’s assertion that the whole proj- 
ect of human rights is, as it were, 
ultra vires of the United Nations, on 
the ground that the purpose of the 
United Nations is the preservation 
of peace and that the attempt to reg- 
ulate relations between governments 
and their citizens is not only not a 
factor in the promotion of peace, but 
purely a matter of domestic affairs 
and outside the jurisdiction of the 
United Nations. 


Purpose of U. N. Broader 
Than Peace Alone 


Undoubtedly, the purpose of the 
United Nations is to preserve peace. 
But its purpose is also, in the words 
of the Preamble of the Charter, “... 
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to reaffirm faith in fundamental 
human rights, in the dignity and 
worth of the human person, in the 
equal rights of men and of nations 
large and small, and . . . to promote 
social progress and better standards 
of life in larger freedom, And For 
These Ends to employ inter- 
national machinery for the promo- 
tion of the economic and social ad- 
vancement of all peoples... ”’. These 
purposes are explicitly stated in Arti- 
cle 1 of the Charter to mean: 

“To achieve international coopera- 
tion in solving international prob- 
lems of an economic, social, cultural, 
or humanitarian character, and in 
promoting and encouraging respect 
for human rights and for funda- 
mental freedoms for all without 
distinction as to race, sex, language, 
or religion; and 

“To be the center for harmonizing 
the actions of nations in the attain- 
ment of these common ends.” 

Supposing that Mr. Holman were 
right, as he is not, that the whole 
purpose of the United Nations is to 
achieve peace. Is there no connection 
between preservation of peace and 
respect for, and the protection of, 
human rights? Mr. Holman main- 
tains that lack of human rights does 
not cause war and that the presence 
of an international Bill of Rights 
would not prevent another war. He 
points to the example of Germany, 
which embarked upon two wars, in 
spite of the fact that “she had the 
most advanced social and economic 
program of any nation in the world, 
with a universal social security sys- 
tem that reached practically all the 
citizenry and a condition of prac- 
tically full employment of her peo- 
ple”. And he goes on to say that 
“even on the political side, the ex- 
istence of an International Bill of 
Rights would not have affected the 
decisions of the German people”. 

Inasmuch as Mr. Holman declares 
flatly that he disagrees with the 
economic and social “reformers” on 
the causes of war, there is no point 
in arguing the matter. Considering 
the fact that almost fifty-seven per 
cent of the items on the agenda of the 
recent sessions of the General Assem- 


bly dealt with economic, social and 
humanitarian matters, it would ap. 
pear that there is a very intimate 
connection between preservation of 
peace and the economic and social 
well-being of the peoples of the 
world. And peoples consist of indi- 
viduals. 


Germans Deprived of Rights 
Under Nazi Regime 


I am not certain, however, whethe1 
in citing the example of Germany, 
Mr. Holman was aware of the fact 
that when Hitler launched World 
War II, a not-inconsiderable section } 
of Germany’s citizenry was not only 


excluded from her security system, 
but had been deprived of its civil an¢ 
human rights as well. But more im: 
portant, it is not beyond doubt that 
the existence at the time of an Inter- 
national Bill of Rights would not 
have affected the decisions of the Ge1 
man people. 

It is true that the German decision 
to plunge the world into anothe! 
war was in large measure due to the 
nonresistance of the Powers to Ger- 
many’s repeated violations of the 
Treaty of Versailles. But, pari passu, 
Germany simultaneously embarked 
on a campaign of persecution against 
a large segment of her population 
which long before the outbreak of 
the war already had assumed mon- 
strous proportions. The civilized 
world proclaimed what amounted 
to strict adherence to the time-hon 
ored principle of “noninterference” 
in the domestic affairs of a sovereign 
state and thus encouraged Germany 
to continue in the perpetration ol 
its “domestic” atrocities, and at the 
same time to instill in the population 
the conviction that the world would 
likewise acquiesce in the horrors it 
had in store for the populations o! 
foreign countries. It is quite think- 
able that if there had existed an en 
forceable international system of 
human rights in the early thirties, 
the Nazis would never have been 
able to complete their preparation 
for war, which was made possible 
only as a result of the totalitarianiza 
tion of the country. 
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Now, as to the argument that rela- 
tions between governments and their 
citizens is a matter which is excluded 
from the intervention of the United 
Nations, it is of a purely legalistic 
character and excludes all considera- 
tions of political ethics. In the first 
place, the Charter does not define 
what matters are “essentially within 
the domestic jurisdiction of any 
State.” 
tion. Perhaps, the correct position 


It is a matter of interpreta- 


would be that once a matter has be- 
come, in one way or another, the sub- 
ject of regulation by the United Na- 
tions, be it by resolution of the Gen- 
eral Assembly or by convention be- 
tween member states at the instance 
of the United Nations, that subject 
ceases to be a matter being “‘essential- 
ly within the domestic jurisdiction 
of the Member States”. As a matter 
of fact, such a position represents 
the official view of the United Na- 
tions, as well as of the member states 
that have voted in favor of the Uni- 
versal Declaration of Human Rights. 
Hence, neither the Declaration, no 
the projected Covenant, nor any 
agreement that may be reached in 
the future on the machinery of im- 
plementation of human rights, can in 
any way be considered as violative 
of the letter or spirit of Article 2 of 
the Charter. 


Jurists Must Consider 
Social Philosophy 


Furthermore, just as man does not 
live by bread alone, so does the 
science of jurisprudence rest not 
alone on legalistic subtleties. Con- 
siderations of political and social 
philosophy and ethics must inspire 
the work of the jurist, or it may turn 
into dry rot in an ever-changing 
world of facts and ideas. 

No one will dispute that the 
United Nations is an organization of 
sovereign states and that, generally 
speaking, traditional international 
law regulates legal relationships, 
rights and duties, among states. Ac- 
cordingly, the individual has no 
status in international law and he 
cannot, in particular, be the re- 
pository of subjective international 
rights. Fortunately, this traditional 


concept is being increasingly chal- 
lenged by modern legal thought. The 
inadequacy of the traditional con- 
cept of international law is keenly 
felt and is emphasized by an increas- 
ing number of the most serious stu- 
dents of the law. There is a growing 
tendency towards a system of inter- 
national law in which the individual 
would be endowed with direct rights 
and responsibilities of an interna- 
tional character, them the 
right to enjoy the protection of his 
fundamental human rights by the 


among 


organized international community. 


introduction to A 
Modern Law of Nations, Professor 
Philip C. Jessup, former Deputy 
Representative the Security 
Council, and presently Ambassador 
at Large declares: 


Thus, in his 


on 


It is the purpose of this book to ex 
plore some of the possible bases of a 
modern law of nations... . 

Two points in particular are singled 
out as keystones of a revised interna- 
tional legal order. The first is the point 
that international law, like national 
law, must be directly applicable to the 
individual. It must not continue to be 
remote from him, as is the traditional 
international law, which is considered 
to be applicable to States alone and 
not to individuals. The second point 
is that there must be basic recognition 
of the interest which the whole of 
society has in the observance of its 
law. Breaches of the law must no 
longer be considered the concern of 
only the States directly and primarily 
affected... . 


In the light of these tendencies, 
relations between governments and 
individual citizens can no longer be 
regarded as basically relating exclu- 
sively to domestic jurisdiction. They 
are properly a subject for interna- 
tional action such as, for example, 
the United Nations Declaration of 
Human Rights or the conclusion of 
international agreements raising all 
or some of the standards in the Dec- 
laration to the position of enforce- 
able international obligations. Com- 
ments submitted by member states 
on the drafts of the Declaration and 
Covenant, would indicate unmistak- 
ably that a considerable number 


among them are responsive to the 
new tendencies in the development 
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of international law which would, 
at least in certain areas, make the in- 
dividual a subject of international 
law. 


President Holman Predicts 
International Irritations 


We now come to Mr. Holman’s argu- 
ment against the International Bill 
of Rights on the ground that it 
would lead to international irrita- 
tions and provocations. His argu- 
ment is that: 


In order to enforce the. provisions 
of a bill of rights, the United Nations 
will have to interfere continually and 
minutely in the internal affairs of 
member nations. It will have to estab- 
lish standards, and determine when 
and where these standards have been 
violated, and to take steps to correct or 
punish such violations. 

No basic standard or system of 
human rights can be successfully im- 
posed upon any nation by any other 
nation or group of nations or by any 
other source outside. Where such 
standards exist in the world today, 
they have developed as a natural ex- 
pression of the overwhelming weight 
of opinion of the local population. 
They have come from the people and 
not from the State. Having thus before 
us this historical background of the 
experience of single nations, it appears 
to be clear that to attempt to confer 
such rights by action of an interna- 
tional body will be pregnant, not 
with world order, but with disorder. 


Mr. Holman must have overlooked 
the role of international intercourse 
in the formation of basic standards 
of human rights and in their develop- 
ment beyond the mores and preju- 
dices of local populations. He also 
questions the phrase “general prin- 
ciples of law recognized by civilized 
nations”, remarking that 


I am aware that this latter phrase 
appears in the Statute of the Inter- 
national Court of Justice, drafted in 
connection with the United Nations 
Charter, but does anyone know what 
the phrase means? . . . Who are the 
“civilized nations” and what are “the 
general principles of law” recognized 
by as many as a half dozen nations? 


These remarks are made with utter 
disregard of sociological facts. The 
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pattern of modern civilization is so 
well established throughout the 
world that it would be idle to 
enter into a discussion of what con- 
stitutes a civilized nation. And, as 
to “general principles of law recog- 
nized by civilized nations”, the latter 
certainly number more than Mr. Hol- 
man’s six. Surely, such legal princi- 
ples as the prohibition of torture as 
a means of extracting confessions, 
the prohibition of bodily mutilation 
as a form of punishment, or the rule 
that marriage, to be valid, should be 
free from coercion, or the rule that 
an author should be protected in the 
product of his genius, to mention 
only a few, have become the common 
heritage of far more than half a 
dozen nations. 


Covenant Not To Be Forced 
Upon the Member States 


It would appear that Mr. Holman’s 
aversion to an International Bill of 
Rights is due to an erroneous as- 
sumption that the International Bill 
of Rights will be “imposed” by the 
United Nations on member states 
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and that the human rights in ques- 
tion will be “conferred by action of 
an international body.” 

Nothing of this kind is envisaged. 
In the first place, the Universal De- 
claration of Human Rights is a docu- 
ment of programmatic character 
without any legally binding force. 
Of this, Mr. Holman is well aware. 
He also admits that the projected 
Covenant cannot be imposed by ac- 
tion of the United Nations, but must 
be accepted voluntarily by member 
states in the form of a treaty or 
treaties. It therefore stands to reason 
that no member state will be inclined 
to accept any treaty provisions which 
go contrary to the mores of its “local 
populations.” By the same token, 
nations which are amenable to re- 
linquishing part of their sovereignty 
in favor of the United Nations will 
more readily accede to the provisions 
for implementation. 

In no case can it be truly said that 
the projected Covenant is an attempt 
to encroach upon the sovereign in- 
dependence of member states. For, it 
is of the essence of sovereignty that 
it can be limited, and even com- 





1, Article | declares that ‘‘all human beings are 
born free and equal in dignity and rights’ and 
should act towards one another in a spirit of 
brotherhood. Article 2 proclaims that everyone 
is entitled to all the rights and freedoms set 
forth in the Declaration, without distinction of any 
kind, such as race, color, sex, language, religion, 
political opinion, national or social origin, prop- 
erty, birth or other status, and regardless of 
whether the country or territory to which he be- 
longs is independent, under trusteeship, non-self- 
governing, or under any other limitation of sov- 
ereignty. Article 3 states that everyone has the 
right to life, liberty and the security of person. 
Article 4 prohibits slavery, slave trade, and servi- 
tude. Article 5 torture and cruel, inhuman, or 
degrading punishment. Article 6 provides that 
everyone has the right to recognition everywhere 
as a person before the law. Article 7 specifically 
prohibits discrimination, declaring: ‘‘All are equal 
before the law and are entitled without any 
discrimination to equal protection of the law. All 
are entitled to equal protection against any dis- 
crimination in violation of this Declaration and 
against any incitement to such discrimination’. 
Articles 8 to 11 inclusive are concerned mainly 
with procedural rights, such os the right to an 
effective remedy by the competent national tri- 
bunals for acts violating fundamental rights granted 
by the constitution or by law [Article 8); prohi- 
bition of arbitrary arrest, detention or exile 
(Article 9}; the right to a fair and public hearing, 
in full equality, by an independent and impartial 
tribunal in the determination of rights and obli- 
gations, and of criminal charges (Article 10); the 
right to be presumed innocent until proven guilty 
according to law in a public trial affording all 
guarantees necessary for the defense, and the 
prohibition of ex post facto laws in matters of 
penal law (Article 11); Article 12 forbids arbitrary 
interference with privacy, family, home, or cor- 
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respondence, and attacks upon honor and repu- 
tation and states that everyone has the right 
of protection of the law against such interference 
or attacks. Articles 13 and 14 deal with the 
right to freedom of movement and residence, the 
right to leave a country and the right to seek 
and’ enjoy asylum. Article 15 states that everyone 
has the right to a nationality and that no one 
shall be arbitrarily deprived of his nationality 
nor denied the right to change his nationality. 
Article 16 deals extensively with marriage and 
family. Article 17 asserts the right to own prop- 
erty alone as well as in association with others 
and that no one shall be arbitrarily deprived of 
his property. Articles 18 to 20 deal with the rights 
to freedoms of thought, conscience and religion; 
to freedom of opinion of expression; and to free- 
dom of peaceful assembly and association. 

Article 21 is to the effect that everyone has 
the right to take part in the government of his 
country, directly or through freely chosen repre- 
sentatives, and the right to equal access to public 
service in his country; and that the will of the 
people shall be the basis of the authority of gov- 
ernment and shall be ascertained by universal and 
equal suffrage and by secret vote. 

Articles 22 to 27, contain a program of social 
welfare. Article 22 proclaims that ‘‘everyone .. . 
has the right to social security and is entitled to 
realization, through national effort and interna- 
tional cooperation and in accordance with the 
organization and resources of each state, of the 
economic, social and cultural rights indispensable 
for his dignity and the development of his per- 
senality’’. Article 23 deals with the right to work, 
to free choice of employment, to just and favor- 
able conditions of work and to protection against 
unemployment: further with the right to equal pay 
for equal work; the right to just and favorable 
remuneration, ‘‘insuring for himself and his family 
an existence worthy of human dignity, and sup- 


pletely abrogated, by international 
agreements freely entered into by 
members of the international com- 
munity. This essentially is what 
international treaties add up to. All 
that the Human Rights Commission 
can do is to draft the texts and to 
bring them to the attention of the 
member states. 

Now, as to the substantive pro- 
visions in the Declaration and Coven- 
ant to which Mr. Holman seems so 
averse, let us take a glance at what 
these documents contain. The De- 
claration, as adopted by the Assem- 
bly, consists of a Preamble and thirty 
Articles. The first twenty-one Articles 
deal with personal and civil rights, 
freedoms and equality, including 
the right to own property “alone or 
in association with others”, of which 
no one shall be arbitrarily deprived. 
The next six Articles contain a pro- 
gram of social welfare. The last three 
Articles contain provisions of a gen- 
eral character concerning the place 
of the individual in society and his 
duties towards it.! 

The draft of the Covenant produced 
by the Drafting Committee in May, 





plemented, if necessary, by other means of social 
protection’’; and the right ‘“‘to form and join 
trade unions for the protection of his interests’’. 
Under Article 24, everyone has the right to rest 
and leisure, including reasonable limitation of 
working hours and periodic holidays with pay. 

Article 25 states that (1) Everyone has the right 
to a standard of living adequate for the health 
and well-being of himself and his family, includ- 
ing food, clothing, housing and medical care and 
necessary social services, and the right to security 
in the event of unemployment, sickness, disability, 
widowhood, old age or other lack of livelihood 
in circumstances beyond his control. 

(2) Motherhood and childhood are entitled to 
special care and assistance. All children, whether 
born in or out of wedlock, shall enjoy the same 
social protection. 

Article 26 proclaims the right to education, the 
objects of education and the principle that ele- 
mentary education should be compulsory and 
free, and higher education, if not free, at least 
equally accessible to all on the basis of merit. 
Article 27 grants everyone the right freely to 
participate in the cultural life of the community, 
and also the right to the protection of the ‘‘moral 
and material interest resulting from any scientific, 
literary or artistic production of which he is the 
author’. 

The last group, Articles 28 to 30, contain pro- 
visions of a more general character: Under Article 
28 ‘‘everyone is entitled to a social and inter- 
national order in which the rights and freedoms 
set forth in this Declaration can be fully realized’’. 
Article 29 stresses that everyone has not only 
rights, but also duties to the community; but that 
in the exercise of his rights and freedoms, he 
shall be subject 

Only to such limitations as are determined 
by law solely for the purpose of securing due 
recognition and respect for the rights and free- 
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1948—it must be remembered that 
the Covenant is still in draft form— 
consists of a total of twenty-seven 
articles and is divided into three 
parts. The first part, consisting of 
four articles, sets down the obliga- 
tory nature of the Covenant and the 
rights and duties of the contracting 
parties. Part Two consists of Articles 
5 to 22 inclusive and is based in part 
on the articles forming the first part 
of the Declaration. Articles 23 to 27 
inclusive, forming the third part, 
contain provisions dealing with ac- 
cession of states, federal-state struc- 
tures, application of the Covenant to 
subject territories and amendments.” 
Mr. Holman’s objections to the 
two documents are that they are 
dealing chiefly with a “missionary 
spirit on the part of social and 
economic reformers to establish 
throughout the world their social 


and economic ideas”, and that an 
examination of the Covenant “shows 
that it is not a ‘Bill of Rights’ as 
understood by the American people” 
and that “in many of its affirmative 
provisions and reason of its 
omissions and nebulous language, it 
is a compromise”. 

With respect to the Declaration, 
Mr. Holman admits that the Articles 
dealing with personal and civil 
rights “constitute an attempt to fol- 
low the traditional pattern of a bill 
of rights”. Indeed, a comparison be- 
tween these Articles and the Bill of 
Rights in the American Constitu- 
tion, including the Thirteenth and 
Fourteenth Amendments, shows a 
marked parallel. Mr. Holman’s crit- 
icism that the Articles in the Dec- 
laration are “phrased in such vague 
and general terms as to be incapable 
of legal definition and easily capable 


by 
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of different interpretation by peoples 
of different political background”, 
is unwarranted. The working of the 
Declaration is as careful and specific 
as the purpose of the Declaration it- 
self—to serve as a common standard 
of achievement. The provisions are 
no more vague than the due-process 
clause in the American Constitution 
which, like.so many other provisions 
in Constitutions and statutes, is 
subject to diverse interpretations, de- 
pending upon the political, social 
and intellectual background of the 
judges and changes wrought by time. 

Another objection raised by Mr. 
Holman is directed against the draft- 
ers of the documents who, he main- 
tains, “having mostly lived by or 
through government jobs . . . cannot 
be expected to give first importance 
to a right like that in our own Bill of 
Rights of owning property and of 





doms of others and of meeting the just require- 
ments of morality, public order and the general 
welfare in a democratic society 

and that these rights and freedoms may in no 
ase be exercised contrary to the purposes and 
principles of the United Nations. Similarly, Article 
30 states that 

nothing in the Declaration may be interpreted 
as implying for any State, group or person the 
right to engage in any activity or to perform 
any act aimed at the destruction of dny of the 
rights and freedoms set forth herein. 

2. The draft of an International Covenant on 
Human Rights, may be divided into three parts. 
Part | begins with the following ‘‘Preamble’’: 

The States parties hereto, bearing in mind 
the general principles proclaimed in the United 
Nations Charter and in the Declaration of 
Human Rights, agree to give effect in this 
Covenant to certain of the principles specified 
in the Declaration. 

In addition, Part | comprises four articles. The 
first states that 

The States parties hereto declare that they 
recognize the rights and freedoms set forth in 
Part Il hereof as being among principles of 
law recognized by civilized nations. 

Article 2, one of the main targets of Mr. Hol- 
man's criticism, reads in full: 

Every State party hereto undertakes to en- 
sure: 

(a) through adequate laws and procedures 
to all individuals within its jurisdiction, whether 
citizens, nationals, persons of foreign nation- 
ality or stateless persons, the rights and free- 
doms set forth in Part II of this Covenant, and 
further undertakes that such rights and freedoms 
where not now provided under existing laws 
and procedures be given effect in its domestic 
law through the adoption of appropriate laws 
and procedures; 

(b) that any persons whose rights or freedoms 
as herein defined are violated shall have an 
effective remedy, notwithstanding that the vio- 
lation has been committed by persons acting 
in an official capacity; 

(c} that such remedy shall be enforceable by 
a judiciary whose independence is secured; and 

{d) thet the police and executive authorities 
shall act in support of the enjoyment of these 
rights and freedoms. 








Article 3, also vigorously criticized by Mr. Hol- 
mon, provides that 

on receipt of a request to this effect from 
the Secretary-General of the United Nations 
made under the authority of a resolution of 
the General Assembly the Government of any 
party to this Covenant shall supply an ex- 
planation as to the manner in which the law 
of that State gives effect to any of the pro- 
visions of this Covenant. 

Article 4 is intended to contain the so-called 
limitation or emergency clause, that is a provision 
whereby a state may, in time of war, or other 
public emergency, take measures derogating from 
its obligations under Article 2. (The Drafting Com- 
mittee was unable to reach a decision as to which 
of several alternatives should be adopted; in par- 
ticular as to whether such a clause should be 
worded in rather general terms or whether a 
detailed catalogue of limitations and contingencies 
of emergency should be drawn up, and inserted in 
the various articles of Part II). 

Articles 5 to 7 provide that no one shall be 
deprived of his life nor be subjected to physical 
mutilation, medical experimentation, torture, cruel 
or inhuman punishment, or to cruel or inhuman 
indignity, subject to exceptions in certain cases as 
expressed in a series of limitations, still to be 
drafted. Articles 7 to 10 deal with the right to 
personal liberty and prohibit slavery and servitude; 
further, subject to limitations to be drafted, forced 
labor, arbitrary arrest and detention; finally, im- 
prisonment merely on the grounds of inability to 
fulfill a contractual obligation. 

Articles 11 and 12 are concerned with the free- 
dom of movement, the right to leave a country 
and the right of aliens legally admitted to a 
country not to be expelled from it except in 
accordance with ‘‘procedure prescribed by lew’’. 

Articles 13 to 15 deal with procedural matters 
and form an enlarged replica of Articles 10, 11 
and 6 of the Declaration. 

Articles 16 t9 19 paraphrase the respective or- 
ticles in the Deglaration concerning the rights to 
freedom of thought, religion, speech and other 
expression, and further the rights of assembly and 
association. 

Article 20 states that 

Equal protection of the law with respect to 
the enjoyment of any of the rights and freedoms 


set forth in Part II of this Covenant shall not be 

denied to any one on account of race (which 

includes color), sex, language, religion, political 
or other opinion, property status or national or 
social origin. 

Article 21 of the Geneva draft (‘Any advocacy 
of national, racial or religious hostility that con- 
stitutes an incitement to violence shall be pro- 
hibited by the law of the State’’) was deleted by 
the Drafting Committee. Article 22 corresponds to 
Article 30 of the Declaration. 

Part III consists of three articles (23 to 25), 
adopted by the Drafting Committee, and one arti- 
cle (26} which the Committee decided not to discuss 
until the question of implementation had been 
considered; one article (27) was deleted by the 
Committee, while no action was taken on an 
additional article proposed by the United Stotes 
representative. 

Article 23 contains provisions regarding the ac- 
cession of states, members of the United Nations 
or others, to the Covenant. 

Article 24 deals with the case of a federal state 
in the following provisions: 

(a) With respect to any Articles of this Covenant 
which the Federal Government regards as wholly 
or in part appropriate for federal action, the 
obligations of the Federal Government shall, to 
this extent, be the same as those of parties 
which are not Federal States; 

(b) In respect of Articles which the Federal Gov- 

ernment regards as appropriate under its con- 

stitutional system, in whole or in part, for action 
by the constituent States, Provinces or Cantons, 
the Federal Government shall bring such provi- 
sions, with favorable recommendation, to the 
notice of the appropriate authorities of the 

States, Provinces or Cantons at the earliest pos- 

sible moment. 

Article 25 deals with the conditions under which 
a state party to the Covenant may declare that 
the latter “shall extend to any of the territories for 
the international relations of which it is respon- 
sible’’, in other words to protectorates, trust, 
colonial, and other non-selfgoverning territories. 

Article 26 (not discussed by the Drafting Com- 
mittee) concerns amendments to the Covenant, 
Article 27 (deleted) and the additional article 
proposed by the United States are of no interest 
for the purposes of this article. 
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conducting business under a free 
enterprise system”. In the first place, 
the right to own property and not 
to be arbitrarily deprived of it is, as 
was noted above, spelled out in the 
Declaration (Article 17). (Why the 
same provision is not included in the 
draft Covenant will be discussed 
later.) Secondly, there is nothing in 
our own Bill of Rights guaranteeing 
the right to conduct business under a 
free-enterprise system. Perhaps, Mr. 
Holman had in mind the Declara- 
tion of Independence which lists 
among the inalienable rights of man 
life, liberty and the pursuit of happi- 
ness. But the Declaration of Inde- 
pendence, too, does not affirm that 
the exercise of those rights was con- 
ditioned upon one particular social 
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and economic system. The United 
Nations is composed of members 
with diverse economic and _ social 
systems, and it would only defeat its 
own purposes if it attempted to im- 
pose upon the nations a particular 
set of ideas as to the merits of one 
system or another. 

The main fire of Mr. Holman’s 
arguments is directed against Ar- 
ticles 22 and 23 of the Declaration 
concerning social welfare. These 
articles, according to Mr. Holman, 
“constitute an agreement to adopt 
the ‘New Deal’ on an international 
scale by committing the member na- 
tions to a paternalistic form of gov- 
ernment which would attempt to 
care for the daily needs of the citi- 
zen, and minimize the incentive for 


individual initiative and progress 
” and that if this program wer 
adopted and approved by the inte: 
national community, it would pro 
mote state socialism, if not com 
munism, through the world. 


Rights Outlined in Draft 
Not New Concepts 


Mr. Holman is certainly entitled to 
his own social philosophy. However, 
these Articles endeavor to proclaim 
standards of living and working con 
ditions of which we, in the United 
States, are very proud and rightfully 
so, and to recommend measures for 
their attainment which are neithe: 

(Continued on page 358) 


President Holman’s Comments on Mr. Moskowitz's Reply 


® It is suggested that anyone reading 
Mr. Moskowitz’s reply also read my 
address published in full in the No- 
vember, 1948, issue of the AMERICAN 
Bar AssociATION JOURNAL. A com- 
parison will, it is submitted, be fairly 
convincing that the reply is not only 
fragmentary, in that it omits to com- 
ment on a number of points orig- 
inally made, but that it is essentially 
a plea in confession and avoidance. 

In the speech at the Annual Meet- 
ing of the State Bar of California in 
September, 1948, and published in 
the November, 1948, issue of the 
JourRNAL, after some historical back- 
ground, I first made an analysis of the 
draft of the Covenant on Human 
Rights in the form in which it then 
existed and was published in the 
March, 1948, issue of the AMERICAN 
Bar AssociATION JOURNAL. I pointed 
out, article by article, what the draft 
Covenant appeared to mean and im 
ply, and that it raised not only many 
questions of interpretation because 
of vagueness of language, but was 
deficient in that it omitted certain 
fundamental rights which Americans 
generally believe to be of the very 
essence of freedom. My plea was that 
a proposal admittedly so “revolu- 
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tionary in character” should receive 
most careful consideration by the 
American people, including the 
members of the Bar, so that the di- 
rect results and implications of the 
proposal would be reasonably under- 
stood before our Government com- 
mitted itself to a program which ulti- 
mately calls for the determination of 
human rights between an individual 
American citizen and his own Gov- 
ernment, national, state or local, by 
an international tribunal composed 
largely of citizens of other countries. 


Recalls Series of Questions 
About the Draft 


In the September speech I next ana 
lyzed the Declaration of Human 
Rights in its then existing form (it 
has since been variously rewritten, 
and was adopted on December 10, 
1948, by the United Nations Assem- 
bly in Paris—incidentally without a 
final draft being available in the 
United States at the time of adop- 
tion) and pointed out a series of ques 
tions which appeared to me to arise 
upon the then current draft and 
made objections which seemed to me 
to be both then and now tenable. 


Being seriously concerned ove 
what appeared to be precipitate ac- 
tion by the representatives of ou 
Government in so revolutionary a 
matter, I attempted to take steps to 
induce our Government to delay 
action until the American public 
could be more fully advised (which 
it presently is not) of what is in con- 
templation. Above all, my purpos« 
has been to have our Government 
hold up action until all the implica 
tions of the new concept in interna 
tional law were reasonably unde 
stood by the lawyers and people of 
the country, and before the United 
States became finally committed to a 
course which it can now refuse to 
follow but which, once entered upon, 
it cannot continue without probable 
great domestic repercussion and 
cannot readily retrace without seri 
ous international misunderstanding 
That I am not alone in this view is 
shown by the formal resolutions 
unanimously adopted at the Mid- 
Winter Meeting of the American Bar 
Association held in Chicago at the 
beginning of February, 1949, request- 
ing our Government to delay final 
action on the Human Rights Cov: 
nant and the Genocide Convention 
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intil both have been thoroughly de- 
ated and are reasonably understood 


hy the citizens of this country. 


Offers Specific Comments 
on Moskowitz Article 


\\ith these prelatory observations, | 


ller some specific comments on Mr. 
\loskowitz’s reply. 

| did not say in the November ar- 
ticle that “the whole project of hu- 
1an rights is, as it were, ultra vires 
ol the United Nations. I said 
that “the whole purpose of the 
United Nations organization is to 
achieve peace—that is, to avoid war 
ind chiefly another world war’. My 
critic’s answer confesses as a fact that 
the chief activity of the United Na- 
tions to date—fifty-seven per cent of 
its agenda—has been devoted to mat 
tcrs of social and economic reform 
within nations. 

I did not, and do not now, say that 
human rights are not important 
they are very important. What I 
pointed out was that the last two 
world wars were not caused by the 
absence of an international bill of 
rights. Mr. Moskowitz sidesteps this 
statement with the purely specula- 
tive observations that “it is not be- 
yond doubt that the existence at the 
ume of an international bill of rights 
vould not have affected the decisions 
of the German people”; and that "it 
is quite thinkable that if there had 
existed an enforceable international 
system of human rights in the early 
thirties the Nazis would never have 
been able to complete their prepara- 
tion for war, which was made pos- 
sible only as a result of the totali- 
tarianization of the country”. Every- 
body knows that any International 
Bill of Rights that might have been 
adopted before the last two world 
wars would have been a scrap of 
paper to Hitler and the German 
people, as well as to the Kaiser and 
the German people in his time, as 
was the solemn treaty to respect the 
neutrality of Belgium. It will be re 
membered that the Treaty of Ver- 
sailles had plenty of enforcement 
machinery but was calmly ignored 
by Hitler and the Nazis, just as any 


present “Bill of Rights’ will be 
ignored by Russia and her satellites. 

Mr. Moskowitz concedes that Ax 
ticle 2, Sub-paragraph 7, of the 
United Nations Charter provides 
that “nothing contained in the 
present Charter shall authorize the 
United Nations to intervene in 
matters which are essentially with- 
in the domestic jurisdiction of any 
state or shall require the members to 
submit such matters to settlement 
under the present Charter”. But he 
says that it is a “legalistic subtlety” 
to suggest, as I have done, that the 
United Nations is seeking to avoid 
this provision by indirection through 
the medium of an “International 
sill of Rights’. In fact, he goes so 
far as to say that “the Charter does 
not define what matters are ‘essen- 
tially within the domestic jurisdic- 
tion of any state’”’; that “it is a mat- 
ter of interpretation”; that once the 
United Nations has taken jurisdic- 
tion, “be it by resolution of the Gen- 
eral Assembly, or by convention by 
the member states at the instance of 
the United Nations, that subject 
ceases to be a matter essentially with- 
in the domestic jurisdiction of the 
member states’; that “as a matter of 
fact, such a position represents the 
official view of the United Nations 
as well as of the member states that 
had voted in favor of the Universal 
Rights”. 
Hence, he says, “neither the Declara- 


Declaration of Human 
tion nor the projected Covenant, not 
any agreement that may be reached 
in the future on the machinery of 
implementation of human rights, can 
in any way be considered as violative 
of the letter o1 spirit of Article 2 of 
the Charter”. 


Can United Nations Determine 
What Is Our Concern? 


I submit that this revolutionary 
thesis, namely, that the United Na- 
tions, through its own interpreta- 
tion, is the final arbiter of what are 
the domestic concerns of American 
citizens, had better be questioned 
promptly lest it be deemed acqui- 
esced in by sufferance. I am sure 
that the American public did not 
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know —I am sure I did not know— 
that a “declaration” or “resolution” 
of the General Assembly of the 
United Nations is now determina- 
tive of what are our domestic con- 
cerns. Mr. Moskowitz’s statement 
becomes even more startling in that 
he suggests that this is the ofhcial 
view of our representatives in the 
General Assembly. It is no answer to 
this extraordinary doctrine for Mr. 
Moskowitz to say that we do not have 
to agree to any such determinations 
unless we finally adopt a treaty or 
some form of agreement on the sub- 
ject. We are already said to be bound 
by the Declaration and the fact re- 
mains that under this doctrine the 
United Nations Assembly could, by 
declaration or resolution, finally de- 
termine that certain matters are no 
longer our domestic concern and 
thus put us in a position of being a 
recalcitrant nation, unwilling to 
carry out programs within the juris- 
diction of the United Nations. 


We Are Now Confronted 
with U. N. Supervision 


Americans are now faced with this 
very situation of supervision by the 
United Nations of our “domestic 
affairs”. On March 4, 1949, a formal 
complaint was filed with the United 
Nations at Lake Success by one of the 
so-called ‘consultative’ organiza- 
tions of the United Nations, con- 
demning the trial of the eleven 
Communists in the Federal Court in 
New York as a violation of the 
“Universal Declaration of Human 
Rights” approved last December by 
the General Assembly in Paris. 

rhis complaint was filed by a dep- 
utation from the International As- 
sociation of Democratic Lawyers, of 
which Professor René Cassin, of 
France, is President. He is one of 
Mr. Moskowitz’s Board of Governors, 
and was and is a prominent member 
of Mrs. Roosevelt’s Commission on 
Human Rights. 

rhe complaint charges that the 
trial of the Communist leaders “at- 
tempts to punish the mere advocacy 
of political thought and opinion” 
and violates the articles in the Dec- 
laration covering freedom of thought, 
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freedom of opinion, freedom of ex- 
pression and freedom of peaceful 
association. The Soviet Union can 
place this complaint immediately on 
the Assembly’s agenda. Thus we 
have a concrete example of the Pan- 
dora’s box of complaints of which I 
spoke in my September speech, that 
can and will be filed by groups and 
individuals in this and other coun- 
tries to supervise and control acts 
and matters which are domestic in 
character; and if Mr. Moskowitz’s 
thesis is correct, that the United 
Nations, through its own interpre- 
tation, is the final arbiter of what 
constitutes a matter of international 
concern then by its ipse dixit, the acts 
of our citizens, our courts and our 
public officials will be amenable to 
examination and condemnation and 
eventual control by the United 
Nations. 

If this can come to pass merely 
under the Declaration, what a Pan- 
dora’s box of complaints we will 
face if a Covenant on Human Rights 
is ratified as a treaty or if the Geno- 
cide Convention is ratified and World 
Courts on Human Rights are insti- 
tuted for the trial of our citizens and 
our judges and other public officials! 


If Our Sovereignty Is Limited, 
the People Should Know 


Mr. Moskowitz says that it is a purely 
“legalistic” view to construe this em- 
phatic Charter provision concerning 
noninterference in domestic affairs 
as eliminating the jurisdiction of the 
United Nations to interfere with the 
rights between the state and its own 
citizens. Certainly no language of 
the Charter is stronger than this pro- 
vision, and it was the sine qua non 
of assent to the United Nations Char- 
ter by most, if not all, of the adher- 
ing nations. Certainly no one at the 
time believed that notwithstanding 
this language the United Nations 
could, by interpretation, ultimately 
draw unto itself, by its own declara- 
tions or resolutions, the field of do- 
mestic concerns between a state and 
its citizens. 

Mr. Moskowitz says, “It is the es- 
sence of sovereignty that it can be 
limited, and even completely abro- 
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gated, by international agreements 
freely entered into by members of the 
international community”. But the 
American people should be con- 
sulted, and they, ought to have the 
right to determine whether there are 
likely to be any clear gains to the 
American people by a further limita- 
tion or abrogation of sovereignty in 
particular matters affecting the life, 
liberty and property of American 
citizens. Even the United States Gov- 
ernment is not sovereign as to the 
basic rights of the people; it is the 
people themselves who are, and the 
Government is but their servant. 
The United States Government has 
nothing in this respect to give up or 
give away to other governments. 

Mr. Moskowitz admits that “the 
United Nations is an organization of 
sovereign states and that, generally 
speaking, traditional international 
law regulates relationships, rights 
and duties, among states”, and not 
the relationship of the state to its 
own citizens. But he says that Pro- 
fessor Philip C. Jessup, Deputy Rep- 
resentative on the Security Council, 
has written a book, A Modern Law 
of Nations, suggesting a revised in- 
ternational legal order, and that in 
consequence of the views of Professor 
Jessup, “relations between govern- 
ments and individual citizens can no 
longer be regarded as basically re- 
lating exclusively to domestic juris- 
diction”; and that “they are properly 
a subject for international action 

. .-” As able a man as Professor 
Jessup is, may it not be asked what 
has occurred to permit his academic 
postulates to change the traditional 
status of international law and the 
basic point of view of the American 
people in these matters? In fact, in 
another connection, three-quarters 
through his article, Mr. Moskowitz 
frankly says “there is no such thing 
as recognized human rights in inter- 
national law”. 


Sponsors of Declaration 
Have Been Silent 


Mr. Moskowitz further states that 
“comments submitted by member 
states on the draft of the Declaration 
and Covenant would indicate unmis- 





takably that a considerable number 
among them are responsive to the 
new tendencies in the development 
of international law which would, 
at least in certain areas, make the in- 
dividual an object of international 
law”. This, of course, only means 
that since Mrs. Roosevelt was our 
only representative on the United 
Nations Commission on Human 
Rights, she and a few others, includ- 
ing Professor Jessup, have under- 
taken to bind the American people, 
without their knowledge and con- 
sent, to an entirely new concept not 
only of international law but of local 
self-government within the United 
States. It may be pointed out that 
until the effort made in my address 
last fall to tell the American people 
in some detail what the program 
really meant, and ever since, until 
Mr. Moskowitz prepared his reply, 
there has been a significant silence 
by the sponsors about explaining 
this important and revolutionary 
concept to the American people. 
Meanwhile, the Declaration was 
rushed through to finality in Paris 
without any such explanation. 

Mr. Moskowitz says that the pat- 
tern of modern civilization is so well 
established throughout the world 
that “it would be idle to enter into 
a discussion of what constitutes a 
civilized nation”. He tries to side- 
step my query in this regard by an 
appeal to “sociological facts”. I am 
afraid this appeal, if granted, would 
defeat him. 

Later, in speaking of the phrase 
“general principles of law recognized 
by civilized nations”, Mr. Moskowitz 
says that my reference to this matter 
is not in accordance with the text olf 
the Covenant and then he proceeds 
to quote the text of a later draft. The 
draft of the Covenant which I re- 
ferred to in my Santa Barbara speech 
was the one printed in the AMERICAN 
BaR ASSOCIATION JOURNAL of March, 
1948, at page 202, and the statement 
in my Santa Barbara speech as to 
Article 2, Sub-paragraph (b), con- 
forms with the then text of the Cove- 
nant, and the question I raised with 
respect to the phrase, “general prin- 

(Continued on page 360) 
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Conscience and the Law: 


The Common Man as the Standard of Justice 


by Max C. Peterson + Judge of the Blackford Circuit Court (Indiana) 


® In this short article, Judge Peterson summarizes his views of the natural law and its 


place in the judicial function. He does not attempt to formulate a philosophy of law, 


but states what he believes to be the guiding principles of the judicial conscience. His 


approach is pragmatic in the literal sense of the word. Many of our readers may 


disagree with his statement that natural law versus positive law arguments are verbal 


shadow-boxing, but this article by the trial judge of a country circuit is refreshing 


and stimulating. 





Justice is the constant and _ per- 
petual will to allot to every man his 
due.—Ulpian the Counsellor. 

® If words are tyrants, lawyers and 
judges are their liege subjects. The 
court, before it ventures a whisper 
of its own feelings, must pay its 
homage to the utterances of its own 
time and of untold generations past. 
And it has not, alas, the magic abili- 
ty of Humpty Dumpty to make 
words mean whatever it wants them 
to mean. 

Is the judicial function then es- 
sentially expository, a mere uncov- 
ering and pronouncement of pre- 
existing rules? Not at all. Let the 
lawyer who thinks so read Cardozo’s 
The Nature of the Judicial Process." 
The truth is that no matter how 
fond we are of saying that ours is 
a government of laws and not of 
men, we must admit that in any 
system of law there is an irreducible 
minimum of personality. 


Ambit of Judicial Conscience 

Not Narrowed by Statutes 

Hemmed in though they are by the 
acts of the legislature and the de- 
cided cases, the courts still have 


open spaces where they may move 
about between the barriers. These 
interstices for the frolicking of the 
ego are narrow when a court con- 
siders the overthrow of an estab- 
lished rule, as Holmes once so quot- 
ably remarked.? But in the applica- 
tion of many existing rules, the 
interstices seem as wide as cow pas- 
tures, where the discretion of trial 
courts may roam over hill and dale 
without bumping into the barbed 
wire of error. And consider the flex- 
ible or relative ingredients so often 
found in rules of law, such as the 
”, “reason- 
able care”, “due diligence’, and the 
like, that can be applied only by 


“ordinarily prudent man 


reference to extra-legal concepts. 
Statutes, it is true, give lesser scope 
to the judge’s handiwork than does 
the common law. But all the genius 
of legislative experts has not suc- 
ceeded in drafting a self-interpret- 
ing act. And after the legislators 
have left their hall and gone home, 
they are far from the human effects 
of their laws as they operate in the 
forum. It is the judge, then, who, 
sitting in his courtroom, surrounded 


by the people of his community, 
must determine how and upon what 
person the weight of the legislative 
will shall fall. 

It might be supposed that a judge 
has only to ascertain the fences 
erected by precedent or statute, and 
within the ground thus circum- 
scribed, proceed as he thinks best. 
But the problem is more subtle. He 
may sometimes have a choice of 
fences. If his own state be devoid of 
authority on the matter at hand, he 
may be able to choose between the 
Kansas rule and the Rhode Island 
rule. He may find even in his own 
jurisdiction, two rules of law, both 
applicable to the facts at hand, but 
productive of opposite results. And 
so he may often have, not only a 
selection of grasses, but also a choice 
of pasture fields. 


Natural Law Argument 

More Verbal than Real 

We need not here concern ourselves 
with the dialectics of whether or not 
rights are divinely endowed or moral 
precepts inherent in the rational na- 
ture of man. One who is uninitiated 
in these realms is tempted to wonder 
if this dispute between believers in 
natural law and positivists is not 
more verbal than substantive. Say 
the former, “Do you contend that 





1. Reprinted in Selected Writings of Benjamin 
Nathan Cardozo, (1947) page 109. 

2. “| recognize without hesitation,’ said Holmes, 

that judges must and do legislate, but they do 
so only interstitially; they are confined from 
molar to molecular motions."' Southern Pacific Co. 
v. Jensen, 244 U.S. 220 (1917). 
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Conscience and the Law 


there is no right or wrong outside 
the statute books? You are justifying 
Hitler.” Say the latter, ‘““Do you con- 
tend that there is any legal right in- 
dependent of those created by the 
state? Where will you get your writ 
to enforce it?” 

If the positivist means to assert 
that there is no right or wrong out- 
side the law, every man on the street 
knows he is wrong; but if he argues 
that a moral right is not legally en- 
forceable without the sanction of the 
state, he speaks a mere truism. If the 
natural law advocate says that stand- 
ards of honor and justice always pre- 
vail over decrees of the state, every 
man of experience will know that he 
also is wrong; but if he says that 
such standards ought to prevail, 
ought to control the state’s decree, 
who will disagree with him? 

In any event, it can scarcely be 
denied that there are certain con- 
cepts of rights and responsibilities 
inevitably engendered by any at- 
tempt of men to live in civilized com- 
munities. Primitive man did not wait 
for announcement of the rule of 
ferae naturae to assert ownership of 
the animal he slew. Nor did any man 
ever need the authority of a Coke to 
defend his home and family against 
those who would destroy or corrupt. 
True it is that these ideals vary from 
place to place and from time to time, 
but there is something very nearly 
approaching a constant minimum. 

These concepts may or may not 
spring from a natural or instinctive 
morality. Whatever their source or 
cause, they are wider and deeper 
than the law; they have preceded the 
law and have been the cause of much 
of it. And the law, as long as it is 
administered with any vestige of in- 
dependence, can never destroy these 
ideals, for they will creep through 
every crack and crevice of a decree of 
the state set against them. 

Recent writers have seen in the 
“materialistic” legal philosophy of 
Oliver Wendell Holmes a deification 
of the state and a denial of “inalien- 
able” rights, leading to a point dan- 
gerously close to totalitarianism. I, for 
one, am not filled with apprehension 
by this argument. That the law must 
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accept the great American tradition 
of individual rights, no one, least of 
all Holmes, I think, would dispute. 
But does it have to recognize these 
rights as inherent, everlasting, God- 
given, and superior to the power 
of the people ever to alter or change? 
Does it have to accept these tradi- 
tions as having force of law inde- 
pendent of and superior to the law- 
making power of the people and 
their government? Is it not more 
reasonable to say that the law and 
its judges must recognize these tradi- 
tions of liberty and equality as being 
part of the prevailing morality of 
America today, part of the accepted 
faith of right-minded American men 
and women? 

As long as the people believe in 
the humane spirit of American his- 
tory, and in the importance of per- 
sonal dignity and freedom, and as 
long as the courts regard this belief 
as a cornerstone of the moral struc- 
ture of the nation, I think we can 
agree that there is little danger of 
our becoming a police state. I think 
our safeguard against such a danger 
lies less in the revival of Cicero and 
Justinian than it does in the breed- 
ing of more jurists like Mr. Justice 
Holmes. 


I am not concerned [said Cardozo] 
to vindicate the accuracy of the no- 
menclature by which the dictates of 
reason and conscience which the judge 
is under a duty to obey, are given the 
name of law before he has embodied 
them in a judgment and set the im 
primatur of the law upon them. | 
shall not be troubled if we say with 
Austin and Holland and Gray and 
many others that till then they are 
moral precepts, and nothing more. 
Such verbal disputations do not 
greatly interest me. What really mat- 
ters is this, that the judge is under a 
duty, within the limits of his power 
of innovation, to maintain a relation 
between law and morals, between the 
precepts of jurisprudence and those of 
reason and good conscience.’ 
Practicing lawyers and trial judges 

seldom indulge in these quibbles 
over natural or positive law. And 
yet the law as an active instrument 
is largely in their hands and its -use 
directed by their persuasions. It is 
not by invoking the ghost of Thomas 
Aquinas that we shall preserve the 


American dream from crumbling 
into a totalitarian nightmare, but 
rather by maintaining an independ- 
ent and fearless judiciary and an in- 
dependent, trained and fearless pro- 
fession of the law. 

The argument then is not, or 
should not be, whether the precious 
rights of man come from God and 
nature, or from legislative acts. The 
argument is, or should be, what is 
the best and surest way of moulding 
and keeping the law according to 
those high precepts of liberty and 
justice under which man can achieve 
the prosperity, dignity and nobility 
of which he is capable. 


Standards of Judicial Conscience 

Are Those That Fit Case 

What is the measure of good or bad, 
as good or bad affects the judicial 
conscience? The howl of the mob or 
the meditations of the philosophers? 
The ethics of the market place or 
the ethics of Christianity? The mor- 
als of the community or the morals 
of the nation? 

Unsatisfactory though it may seem, 
the only answer is that the standards 
of morals to be followed within the 
limits of judicial license are the 
standards that fit the nature of the 
case. The more exalted or the more 
lowly principle is applied as the 
facts may warrant. The law may 
look only to the daily habits of or- 
dinary men in determining negli- 
gence, but it will look deeper and 
further to safeguard the right of 
habeas corpus. It may consider the 
usages of the merchant and the 
banker in its rulings on negotiable 
paper, but it will find nobler tenets 
for protecting the sanctity of the fam- 
ily. And when the privilege of a 
man to act and speak, worship and 
work, as an independent, rational 
and dignified being is challenged, 
the law will find its conscience in 
the deepest well-springs of humane 
thought. The conscience of the law 
is thus at the one extreme merely 
the custom of the community; at 
the other, it extends to mystical 
heights of justice and humanity. 





3. Cardozo, The Nature of the Judicial Process 
(Yale University Press, 1921) at 16). 
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That the standard of judicial con- 
science cannot be subjective, in the 
sense of the judge applying his per- 
sonal prejudices or eccentricities to 
his decisions, must be obvious to 
all. Let us suppose that the judge, 
lor example, personally sees nothing 
wrong with gambling. He is not on 
this account to construe strictly the 
anti-gaming statutes. And though 
he may in his private convictions 
believe that the marriage ties should 
be severed only by death, he must 
not allow that belief to influence his 
decrees in divorce actions. 

The judicial conscience must be 
objective or the law would become 
an unpredictable whimsy. But by 
what criterion is it objective? It is 
not to be measured merely by the 
prevalent convictions of the com- 
munity, or even of the nation. The 
judge may know the sentiments of 
his community to be predominantly 
anti-Jewish or anti-Negro. If he is 
worthy of his office, he will not per- 
mit these sentiments to bear upon 
his judicial actions; indeed he will 
guard as best he can against their 
wrongful effect on the jury. Courts 
do not sit merely to echo the cry of 
the mob. 


True Standard of Judicial Conscience 
Is the ‘‘Reasonable Man” 
The conscience of the law is not, 
then, either the private conscience 
of the judge, or the expressed con- 
science of the people about him. We 
must go further to find our yardstick. 
I think we shall find it when we 
consider in what manner the judge 
approaches the problems before him. 
lf he knows his duty, he will first 
cast out the twin devils of personal 
bias and public pressure. He then 
creates a fictitious man of reason and 
intelligence, of honor and rectitude; 
not a man of brilliance and genius, 
not a man of saintly purity and piety, 
but one made of ordinary dust, who 
in his dealings with his fellow-beings 
would generally be considered ra- 
tional and fair. The judge considers 
the law and the facts as he supposes 
this man would consider them. Or 
perhaps it is more accurate to say 
he supposes himself to be this man, 
and with the eyes and ears, the head 


and the heart, of this imagined being, 
hears and decides the cause. 

An analogy is readily seen in the 
mythical man of ordinary prudence 
and reasonable care. Jurors are in- 
structed not to consider what they 
would have done under the circum- 
stances, or what their neighbors, or 
any particular person would have 
done, but only what this figment of 
the law, this composite of ordinari- 
ness and average of prudence, would 
have done. But it is analogy only. 
They are not the same man. This 
prototype of mediocrity is suitable 
enough as a tool to measure the or- 
dinary affairs of men, by which to 
gauge the conduct of bailees and 
motorists; but in the ambit of judi- 
cial conscience, where the judge acts, 
not as a trier of facts, but as the 
prophet of the law, we must have 
finer steel. We must have a ra 
tional man and an honest man as 
our standard. 

Thomas Jefferson, that ardent ex 
positor of the natural law, consid- 
ered its test to be the sentiments of 
such a man: 

For the reality of these principles, 
I appeal to the true fountains of evi- 
dence, the head and heart of every 
rational and honest man. It is there 
nature has written her moral laws, and 
where every man may read them for 
himself. (Italics supplied.) 

Questions of natural right are tri- 
able by their conformity with the 
moral sense and reason of man.4 
Well over a century later, we find 

Holmes, that most- eminent dis- 
parager of natural law, applying the 
same test: 

The word liberty in the Fourteenth 
Amendment is perverted when it is 
held to prevent the natural outcome 
of a dominant opinion, unless it can 
be said that a rational and fair man 
necessarily would admit that the stat 
ute proposed would infringe funda 
mental principles as they have been 
understood by the traditions of our 
people and our law.5 (Italics sup 
plied.) 

Cardozo in his Nature of Judicial 
Process quoted the above excerpt, 
and also stated the principle in his 
own words: 

Ihe courts, then, are free in mark- 
ing the limits of the individual's im 
munities to shape their judgments in 


accordance with reason and justice for 


Conscience and the Law 





Max C. Peterson has been Judge of the 
7\st Circuit of Indiana since 1945. He 
received his A.B. and J.D. degrees from 


the University of Indiana in 1937, and 
practiced law in Hartford City, Indiana, 
until he entered the Navy in 1942, where 
he saw forty-four months of active service, 
attaining the rank of Lieutenant. He has 
been a member of the Association since 


1938. 





those of the men and women whom 
they serve. Their standard must be an 
objective one. In such matters, the 
thing that counts is not what I believe 
to be right. It is what I may reason- 
ably believe that some other man of 
normal intellect and conscience might 
reasonably look upon as right.® 
And again: 

We cannot transcend the _ limita- 
tions of the ego and see anything as 
it really is. None the less, the ideal is 
one to be striven for within the limits 
of our capacity. This truth, when 
clearly perceived, tends to unify the 
judge’s function. His duty to declare 
the law in accordance with reason and 
justice is seen to be a phase of his duty 
to declare it in accordance with cus- 
tom. It is the customary morality of 
right-minded men and women which 
he is to enforce by his decree.? 
Cardozo traced and explained the 

channels of judicial approach to the 
problem at hand: the channels of 
philosophy, of history, of sociology; 
and their effect on adherence to prec- 
edent. “Which of these forces shall 


4. Opinion on Whether the United States hove 
a right to renounce their treaties with France, etc., 
April 28, 1793. 

5. Dissenting opinion in Lochner v. New York, 
198 U.S. 45 (1905). 

6. Cardozo, op. cit. at 141. 

7. Ibid. page 153. 
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dominate in any case”, he said, “must 
depend largely upon the compara- 
tive importance or value of the so- 
cial interests that will be thereby 
promoted or impaired”.§ The inter- 
ests of certainty and logic, of history 
and custom, must each be weighed 
in the light of the instant facts, and 
that which best serves the welfare 
of society brought to bear. For the 
welfare of society, as Cardozo dem- 
onstrates, is the abiding purpose of 
the law. But what shall guide us 
to understand the welfare of so- 
ciety unless it be an enlightened 
conscience? 

Suppose that, in a given case, sym- 
metry and logic are more important 
than immediate fairness. In a ques- 
tion of property law, for example, it 
is often so. If the rule is such that 
men predicate their future transac- 



























































tions upon it, it must not be lightly 
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discarded or even inexactly applied. 
Thus, the conscience of the law may 
cause it to deny true justice to the 
immediate litigant, for it is a matter 
of greater conscience, a matter of 
justice to a thousand non-litigants, 
that they may direct their conduct 
and have their interests adjudged 
according to constant standards. But, 
where the conduct is not pre-calcu- 
lated and the equities at hand cry 
aloud for recognition, the law will 
give the recognition though it ex- 
tend the rule to its very limits, or 
compress it to its narrowest possible 
significance. Or again, the court may 
find, to use Cardozo’s metaphor,® a 
variety of weapons in its armory of 
rules. Thus, the shield of “part per- 
forniance” may be hauled down to 
protect a contract, or the sword of 
wielded to re- 


“constructive trust” 


capture ill-gotten gains. 


The methods of judicial process, 
their direct and interdependent, 
their conscious and _ sub-conscious 
effects on the courts are here but 
briefly considered. In Cardozo’s bril- 
liant lectures, they are examined 
fully and with consummate skill. It 
is my purpose but to suggest that the 
choice of method must depend ulti- 
mately upon a disciplined sense of 
justice. The extent of adherence to 
precedent, the selection of this rule 
or that, the extension or constriction 
of the rule selected, the exercise of 
discretion which the rule allows, 
must all, in the last analysis, be de- 
termined by the dictates of justice; 
that is, by what the conscience of the 
judge as the conscience of a rational 
and honest man, considers to be the 
dictates of justice. 





8. Ibid. page 133. 
9. Ibid. page 123. 





Weiman & Lester Photoservices 


The National Conference of Lawyers and Representatives of American Bankers Association, Trust Di 
vision, one of the most important groups working for cooperation in the field of the unauthorized 
practice of law, met February 9 at the Waldorf-Astoria Hotel in New York City. Present at the meeting 
were (left to right) Leon M. Little, New England Trust Company, Boston, Massachusetts; Thomas J. 
Boodell, Chicago, Illinois; David F. Maxwell, Philadelphia, Pennsylvania; R. M. Alton, United States 
National Bank, Portland, Oregon; L. Reyner Samet, New York, New York; John D. Randall, Cedar 
Rapids, lowa; H. M. Bardt, President of the Trust Division of the American Bankers Association, Bank of 
America, San Francisco, California; Frank E. Holman, President of the American Bar Association, Seattle, 
Washington; Edwin M. Otterbourg, Co-Chairman of the Conference, New York, New York; Robertson 
Griswold, Co-Chairman of the Conference, Maryland Trust Company, Baltimore, Maryland; Charles E. 
Orcutt, Assistant Secretary of the Trust Division, American Bankers Association; John W. Remington, 
Lincoln Rochester Trust Company, Rochester, New York; Joseph W. White, Mercantile-Commerce Bank, 
St. Louis, Missouri; Henry A. Theis, Guaranty Trust Company, New York, New York; Merle E. Selecman, 
Secretary of the Trust Division, American Bankers Association. (All named are representatives of the 
American Bar Association unless identified with a bank or the Bankers Association.) 












by 


"a 
Fre 
con 
mac 
for 
tun 
of t 
ans\ 


——n a 
ae Be 
mor 
The I 
Sovie 
by 
Physi 
Recol 
A Stu 
Educe 
Purite 
The A 


thei 
Holt 
able 
Pe 
this 
a list 
J 

tic 
hav 
is, 


















































Ocess, 
dent, 
cious 
» but 
. bril- 
nined 
ill. It 
at the 
| ulti- 
ise of 
ice to 
s rule 
iction 
‘ise ol 
llows, 
be de- 
Ustice; 
of the 
tional 
be the 


on the Court, but those to be read. 


What Do the Justices Read? 


by Walter P. Armstrong + of the Tennessee Bar (Memphis) 


=" Mr. Armstrong wrote all the Justices of the Supreme Court of the United States 
requesting lists of the books in which each Justice has recently been interested. We 
print the lists furnished, and Mr. Armstrong's comments on them. The variations in the 
length of the lists is explained by the differing periods covered—e.g., Mr. Justice 
Douglas mentions only the books he has read this winter, while Mr. Justice Burton 
lists not only the books he has read during the three and a half years he has been 





® Justice Holmes in his letters to Sir 
Frederick Pollock more than once 
complained that the great demand 
made upon his time by applications 
for certiorari left him little oppor- 
tunity for avocational reading. All 
of the Justices of the Supreme Court 
answered my letters inquiring about 





@ Books which Mr. Justice Jackson has 
more or less dipped into”: 
The Law of the Soviet State, by Andrei Vishinsky 
Soviet Administration of Criminal Justice, 

by Judah Zelitch 
Physics and Politics, by Walter Bagehot 
Recollections, by John Morley 
A Study of History, by Arnold J. Toynbee 
Education and the Good Life, by Bertrand Russell 
Puritanism and Democracy, by Ralph Barton Perry 
The American Democracy, by Harold Laski 





their reading, but none alluded to 
Holmes’ irritable complaint—remark- 
able restraint. 

Perhaps Mr. Justice Jackson had 
this in mind when, without sending 
a list, he wrote: 

I did more reading while I was prac- 
ticing law in upstate New York than I 
have ever done in Washington. There 
is, very little time for it and in the 





present job, when you have read all 
that is required to be read in order to 
do your job, you need a change. Your 
eyes will only stand so much... If I 
should give you a list of the books I 
have dipped into, it would be long 
and impressive. If I should give you 
a list of the books I have actually read 
thoroughly, it would be short and dis- 
appointing. 

In a later letter Mr. Justice Jackson 

partly relented: 

I don’t mind telling you some of the 
books that I more or less dip into, but 
I should not want you to intimate that 
I get to do a very thorough job of 
reading these days. I regret that I can- 
not. But here is some of the story. 

I am trying to read with some care 
Andrei Vishinsky’s book, The Law of 
the Soviet State, because of my interest 
in Soviet law aroused by working with 
Soviet lawyers at Nuremberg. In con- 
nection with it I go back from time to 
time to the book by Zelitch, Soviet 
Administration of Criminal Law, pub- 
lished in 193i, to see whether the line 
has changed. 

I have also been picking up from 
time to time Physics and Politics, by 
Walter Bagehot, which makes me es- 
pecially regretful that I haven’t time 
for more reading, and the Recollec- 
tions of Viscount Morley. I have read 


Books of Interest to Supreme Court Members 


some of Toynbee . . . Also, I have 
picked up Bertrand Russell's Educa- 
tion and the Good Life and Ralph 
Barton Perry’s Puritanism and Democ- 
racy, and Harold Leski’s The Ameri- 
can Democracy. 

I also have frequent occasion to 
look into The Struggle for Judicial 
Supremacy . . . because somebody cites 
it for some proposition that I never 
thought it stood for and I have to 
check up on myself. 

The fact is that there ought to be 
a sabbatical year prescribed for Su- 





@ Books Mr. Justice Douglas has “been 
reading this winter”: 
A River Never Sleeps, by R. L. Haig-Brown 
Flowering Earth, by Donald Culross Peattie 
The Coming of the Pond Fishes, 

by Ben Hur Lampman 
Tatoosh, by Martha Hardy 
Road to Survival, by William Vogt 
Breaking New Ground, by Gifford Pinchot 
Listening With the Third Ear, by Theodor Reik 
Remembrance Rock, by Car! Sandburg 
In Search of a Future, by Maurice Hindus 





preme Court Justices to be devoted 

entirely to reading up on the facts of 

life. 

The Chief Justice and each of the 
other Justices was careful to state that 
the mention of a book did not mean 
that it had been thoroughly read— 
merely that it was one which had 
evoked interest and which had been 
read at least in part. Justices Douglas, 
Reed and Murphy and the Chief Jus- 
tice sent their lists without comment. 
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What Do the Justices Read? 


‘There was in some of the letters a 
tinge of regret that there was not 
more time for extra-curricular read- 





a “A partial list of the books” Mr. Chief 
Justice Vinson has “read and reread when- 
ever time permits” within the past three 
years: 


The Supreme Court in United States History, 
by Charles Warren 
The Life of John Marshall, by Albert J. Beveridge 
Stage Coach Days in the Blue Grass, 
by John Winston Coleman 
The Memoirs of Cordell Hull, by Cordell Hull 
Roosevelt and Hopkins, by Robert £. Sherwood 
The Nine Young Men, by Wesley McCune 
The Adcption of the Fourteenth Amendment, 
by H. E. Flack 
Life of William Ewart Gladstone, by John Morley 
Abraham Lincoln: The Prairie Years, 
by Carl Sandburg 
Abraham Lincoln: The War Years, 
by Carl Sandburg 
R. E. Lee, a Biography, by Douglas S. Freeman 
Lee's Lieutenants, by Douglas S. Freeman 
Justice Miller and the Supreme Court, 
by Charles Fairman 
Brandeis: A Free Man's Life, by Alpheus T. Mason 
Other works on Brandeis by Alpheus T. Mason 
Benjamin Nathan Cardozo's various works and 
lectures 
For the Defense, by Lloyd Pau! Stryker 
Roscoe Pound's various works and lectures 
Erle Stanley Gardner's Perry Mason stories 





ing, as when Mr. Justice Rutledge 
wrote: 

You are almost completely right in 
your surmise that this member of the 
Court has just about all he can do— 
indeed, more—to accomplish — the 
amount of reading which duty requires 
in going over petitions, briefs and 
records. Stimulating as this is, I con- 
stantly realize that, notwithstanding 
its importance, one cannot stay alive 
by doing that and nothing more. I am 
not a rapid reader and the law is a 
broad field. Nevertheless, there are 
times when the legal approach, even 
to the greatest problems, obscures 
rather than illuminates. While I was 
a teacher I tried to keep a certain 
amount of extra-curricular reading 
under way. One of the great regrets 
I have had since becoming a judge 
was finding that I could not keep up 
as much of this as I had done pre- 
viously. I have still tried to keep some 
outside reading under way, but this 
means that I do a great deal of dip 
ping and a comparatively small amount 
of thorough reading in other fields. 
Such as I have been able to do has 

been confined largely to biography 
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and history, with a novel thrown in 

very occasionally.” 

In different words Mr. Justice 
Frankfurter expressed the same feel- 
ing: 

How can we possibly lay claim to 
being a learned profession unless we 
have an avid interest in books and so 
order our lives that somehow or other 
we wrest enough time from the de- 
mands upon us to keep the mind alive 
as only books can. On the other hand, 
one’s own continuous educational 
process is essentially a private affair, 
so that it has a little the appearance 
of display to be displaying one’s read- 





@ Books representative of the kind of read 
ing Mr. Justice Murphy likes to do 


The Path to Rome, by Hilaire Belloc 
The Belief of Catholics, by Ronald A, Knox 
A Spiritual Aeneid, by Ronald A. Knox 
The Book of Unlikely Saints, by Margaret Monro 
Survivals and New Arrivals, by Hilaire Bello: 
Now I See, by Arnold Lunn 
The Emancipation of a Free Thinker, 
by Herbert E. Cory 
Woodrow Wilson, by William Allen White 
The Growth of the American Republic, 
by S. E. Morison and Henry Steele Commager 
Letters to a Doubter, by Pau! Claudel 
Art and Faith, by J. Maritain and J. Cocteau 
The Puritan Oligarchy, by T. J. Wertenbaker 
Glass Houses, by Eleanor M. Patterson, Countess 
Gizycka 
Fall Flight, by Eleanor M. Patterson, Countess 
Gizycka 
The Stones of Venice, by J. Ruskin 
Historical Introduction to the Study of Books of 
the New Testament, by George Salmon 
Bacon's Essays 
The Pursuit of Robert Emmet, by Helen Landreth 
Garden Flowers in Color, by J. H. McFarland 
and others 
St. Francis of Assisi, by Otto Karrer 
A Testimonial to Grace, by Charles Avery Dulles 
Traveling With the Birds, by R. Boulton 
The Memoirs of Cordell Hull, by Cordell Hull! 
The Dialogues of Plato, by Prof. William Green 





ing, with the added danger of giving 
a false impression. But the flesh is 
weak, and I shall forego my own dis- 
inclination and yield to your sugges 
tion that the so-called outside reading 
of judges has appropriate interest for 
the profession. 

But I do so on condition that you 
make it crystal clear that I have not 
that Puritan sense of obligation to- 
ward a book which made it necessary 
for Mr. Justice Holmes, down to his 
ninety-second year, not only to con- 
tinue the reading of a book once be 
gun, but to read it from cover to 
cover. (His face glowed with joy when, 
about the time that he was ninety- 
two, having found a book boring, for 





the first time in his life he stopped 

reading it, remarking, “Ninety-two 

outlives duty.”) I do not usually find 
it necessary to read a book in its en 
tirety except in the case of novels. 

Accordingly, in furnishing you the list 

of books which have engaged my in 

terest within the last year or so, I do 
not mean to imply that I have read 
these books from cover to cover. All 

I do mean to imply is that I have read 

sufficiently into all of them to know 

the core of their contents. 

Those who have heard Mr. Justice 
Burton speak in public since he has 
been on the bench will recall how 
frequently he refers to the past his 
tory of the Court. In the light of 
this his comment upon the type of 
books in which he is interested is 
illuminating: 

You can readily appreciate that | 
found it appropriate to direct my read 





@ Books that have interested Mr. Justice 
Frankfurter: 


Jeremy Bentham and the Law, by George W 
Keeton and Georg Schwarzenberger 

The American Democracy, by Harold J. Laski 

No Retreat From Reason, and Other Essays, 
by Alfred E. Cohn 

Actfive, by Archibald Macleish 

Essays, by Walter Bagehot and William Hazlitt 

Russia in Flux, The Russian Peasant, 
by Sir John Maynard 

Edition of The Federalist with introduction and 
notes by Max Beloff 

We Need Not Fail, by Sumner Welles 

The Journal of Criminal Science, edited by | 
Radzinowicz and J. W. C. Turner 

Young Washington, by Douglas Freeman 

Jefferson The Virginian, by Dumas Malone 

The Sentence of the Court, by Leo Page 

Lawless Youth, The Howard League for Peno 
Reform 

On Active Service in Peace and War, 
by Henry L. Stimson 

Roosevelt and Hopkins, by Robert E. Sherwood 

The Gathering Storm, by Winston Churchill 

Lord Macaulay's Legislative Minutes, 
edited by C. D. Dharker 

Limits of Jurisprudence Defined, by Jeremy 
Bentham, edited by Charles W. Everett 

Fox, by Christopher Hobhouse 

The Legacy of Sacco and Vanzetti, by G. lk 
Joughin and Edmund Morgan 





ing in a different channel from that 
in which it had been running while | 
was in the Senate. I have sought to 
make the acquaintance since coming 
here not only of the eight other mem 
bers of the present Court but of th 
seventy-six who have preceded us. | 
have found this both interesting and 


helpful. 












Sup 
Dis! 


Full 
The 


reac 


ds \ 










topp | 
ety-two 
lly find 
its en 
novels. 
the list 
my in 
so, I do 
ve read 
yer. All 
ive read 
o know 


Justice 
he has 
ill how 
ast his 
ight of 
type ol 
ested is 


e that | 
my read 


r. Justice 


George W 


J. Laski 
er Essays, 
im Hazlitt 
t, 

Juction and 
s 

dited by 
yan 

alone 

e 


e for Peno 
ar, 

. Sherwood 
hurchill 


2S, 


by Jerem 
erett 


by G. Lk 


from that 
ing while | 
sought to 





Seemingly none of the other Jus- 
tices has recently read as systemati 
culy about the Court as has Mr. Jus 
ce Burton—perhaps because they 
had already read much in that line 
while, as Mr. Justice Burton pointed 
out, he had changed the type of his 
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resting and 





a Mr. Justice Burton’s extra-curricular 
iding since he joined the Court October 
1945; 

Mr. Justice Holmes, by Felix Frankfurter 

The Business of the Supreme Court, 
by Felix Frankfurter and James M. Landis 

Supplements to The Business of the Supreme 
Court, by Felix Frankfurter and James M. Landis 

Distribution of Judicial Power Between U. S. 
and State Courts, by Felix Frankfurter 

Full Faith and Credit, by Robert H. Jackson 

The Supreme Court of the United States, 
by Charles E. Hughes 

Some Reflections on the Reading of Statutes, 
by Felix Frankfurter 

The Common Law, by Oliver Wendell Holmes 
and writings of Justice Benjamin R. Curtis 

Courts of the United States, by Benjamin R. Curtis 

Miscellaneous Writings of the Late Hon. Joseph 
P. Bradley, by Charles Bradley 

Yankee From Olympus, by Catherine S. Bowen 

Chief Justice Waite, by Bruce R. Trimble 

Life of John Marshall, by Henry Flanders 

Roger B. Taney, by Carl B. Swisher 

The Nine Young Men, by Wesley McCune 

War Criminals and Punishment, by George Creel 

Constitution of the United States, by T. J. Norton 

The Supreme Court in United States History, 
by Charles Warren 

Civil Practice in the Federal Courts, 
by Harold Harper 

The Position of Foreign Corporations in American 
Constitutional Law, by Gerard C. Henderson 

The Nuremberg Trial and Aggressive War, 

y Sheldon Glueck 

The Development of the Anglo-American Judi- 
cial System, by George J. Thompson 

Patents, by Beirne Stedman 

Patents and Industrial Progress, 

By George E. Folk 

The Masquerade of Monopoly, 
by Frank Albert Fetter 

Federal Estate and Gift Taxation, 
by Randolph E. Paul 

Free Speech in the United States, 
by Zechariah Chafee, Jr. ; 

A History of the English Courts, by A. T. Carter 





reading. Possibly some of them felt, 
is Mr. Justice Rutledge wrote: 
rhe things that I have dipped into 
far enough at least to say the dip- 
ping has been substantial in recent 
months have included Sandburg’s Lin 
oln, Freeman’s Washington, Mason's 
Brandeis, Perkins’ Roosevelt, and now 
| have on my list for the next step 
Stimson’s On Active Service in Peace 
ind War, together with Sandburg’s 
Remembrance Rock. Formerly I read 
much more in the field of current 


treatments of national and interna 
tional problems. For some strange rea 
son, during the past twelve months my 
inclination has been perhaps one ol 
retreat, namely, in going back to such 
things as I have mentioned above. Pos 
sibly this is a subconscious indication 
of two desires, one being a kind of 
tendency to escape from the immedi 
ately pressing present to times and 
events somewhat more remote; the 
other, to get a greater perspective 
than I find in always staying close 
to the more often than otherwise 
depréssing discussions of ‘ moment. 
Of especial interest to lawyers is 


Mr. Justice Rutledge’s comment up 


on his reading: 


As for comments, I shall not go into 
much detail except to say that I never 
have recourse to Sandburg’s Lincoln 
without coming out refreshed and re 
inspired. It is a great work about a 
great man. I should add to the list 
also a thorough reading of Herndon’s 
volume of letters and correspondence 
about Lincoln. The latter especially 
made a very deep impression upon 
me, one almost as great as Sandburg’s, 
although I find in many respects sub- 
stantial differences in detail, both of 
selection and of treatment and em 
phasis. Herndon in my view, through 
the publication of this correspond 
ence, succeeds in giving Lincoln stat 
ure by the method of contrast, that is, 
taking into account nearly all that 
could have been said and was said 
about him and his origin in a deroga 
tory manner and yet demonstrating 
that these things, whether true o1 
merely falsely stated, only entered in- 
to his make-up to make him the 
greater figure. Sandburg, on the othe 
hand, omits or glosses over many of 
these things and yet faces other facts 
sufficiently and with enough salt to 
create a similar impression. 

Freeman comes very near to bring 
ing Washington down to earth, at 
least so far as I have read his work, 
but in doing this does not detract one 
whit from his stature. Mason's Brand 
eis I found especially informative and 
valuable for the treatment of his life 
prior to the time when he came on 
the Court. It seems to me a factually 
told story of the evolution of a great 
lawyer and advocate. Necessarily, re- 
lation of the earlier nonjudicial career 
seems to me to throw light on what he 
did here as well as the way he did it. 
Mr. Justice Black wrote both of 

his most recent reading and of that 
done during the past summer: 

As you surmise, there are some 
books which I, like most others, dip 


into from time to time, and I also read 


What Do the Justices Read? 


quite a number of books as they come 
out. The three books I have most 
recently read (within the last two or 
three weeks) were Remembrance Rock 
by Carl Sandburg, 4 Man Called 





@ Mr. Justice Burton’s reading “Not so 


much related to law’’: 


They Also Ran, by Irving Stone 
Immortal Wife, by Irving Stone 

Farmer Takes a Wife, by John Gould 
Po-ho-no and the Legends of Yosemite, 


by Elinor S. Smith 


Son of the Wilderness, by Linnie M. Wolfe 

Big Trees, by Walter Fry and J. R. White 

When Greek Meets Greek, by George Demetrios 
Withelm Tell, by Friedrich Schiller 

How Switzerland Is Governed, by Hans Huber 
The Government of Switzerland, 


by William E. Rappard 


Our Life in the Swiss Highlands, 


by John Addington Symonds 


Robinhood Ballets, illustrated by Virginia Lee 


Burton 
Come Snow fer Christmas, by Corydon Bell 
The American Past, by Roger Butterfield 
Washington, A Not Too Serious History, 
by George R. Brown 


Peace of Mind, by Joshua L. Liebman 
One Hundred Years of Communism (1848- 


1948), Report of House of Representatives Sub- 
committee on Foreign Affairs 
A Study of History, by Arnold J. Toynbee 


The Master of the Inn, by Robert Herrick 
Together, Annals of an Army Wife, 


by Kotherine T. Marshall 


The Marriage Cycle (poems), 


by Alice Freeman Palmer 


Like the Down of a Thistle, by Corydon Bell 


A 


iw 


@ “Waiting to be read” 


Men of Law, From Hammurabi to Holmes, 


by William Seagle 

Law in Action, by Edmund Fuller, inroduction by 
Roscoe Pound 

Democracy in America, by Alexis de Tocqueville 

Lincoln, the President, by J. G. Randall 

Selected Writings of Benjamin N. Cardozo, 
edited by Margaret Hall 


The Making of the Constitution, 


by Charles Warren 
Brandeis: A Free Man's Life, by Alpheus T. Mason 
The Adoption of the Fourteenth Amendment, 

by H. E. Flack 





White by Walter White, and The 
Roosevelt Court by C. Herman Pritch- 
ett. During the last year some of the 
books I have read have been Toynbee’s 
Study of History; A Tory Radical— 
Life of Richard Oastler; Breaking New 
Ground by Gifford Pinchot; For the 
Defense, Lloyd Stryker; The Puritan 
Oligarchy by Wertenbaker. These are 
modern books which I recall at the 
moment. 
During the vacation Mr. Justice 
Black refreshed himself upon some of 
the classics and re-examined some of 
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What Do the Justices Read? 


the source material illuminating our 
constitutional development. He and 
Mr. Justice Burton seem to be the 
only Justices who recently have done 
this kind of collateral reading. In 
two respects, however, their reports 
differ. Mr. Justice Black confined 
himself to primary sources, while Mr. 
Justice Burton—in addition to his 
biographical interest—read many sec- 
ondary commentaries. Another dif- 
ference is that Mr. Justice Black’s list 
is only for the last year, while Mr. 
Justice Burton’s list covers “‘substan- 
tially such extra-curricular reading 
as I have been able to do since join- 
ing the Court October I, 1945”. 





a Mr. Justice Rutledge’s reading “in recent 
months”: 

Abraham Lincoln, by Car! Sandburg 

George Washington, by Douglas Freeman 
Brandeis: A Free Man's Life, by Alpheus T. Mason 
The Roosevelt | Knew, by Frances Perkins 
Herndon's Lincoln 


* 


a “On my list”: 


On Active Service in Peace and War, 
by Henry L. Stimson 
Remembrance Rock, by Carl Sandburg 





Except as I have quoted, none of 
the Justices suggested why he listed 
any book. My letters to them were 
not written in an effort to probe their 
minds or to seek self-revelation. I 
wrote because I am interested in 
what books lawyers and judges read. 
The Justices replied, I am sure,— 
indeed, they so indicated in their 
letters—in the same friendly spirit. 

It may be noted that only seven- 
teen books appear upon more than 
one of the lists, and that of these 
seventeen, one is a novel—certainly 
a commentary upon the variety of 
the Justices’ reading. They are Ma- 
son’s Brandeis, Stimson’s On Active 
Service in Peace and War, Werten- 
baker’s Puritan Oligarchy, Laski’s 
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The American Democracy, McCune’s 
The Nine Young Men, Flach’s Adop- 
tion of the Fourteenth Amendment, 
Hull’s Memoirs, Sherwood’s Roose- 
velt and Hopkins, Warren’s Supreme 
Court in U. S. History, Pinchot’s 
Breaking New Ground, Freeman's 
Washington, Welles’ We Need Not 
Fail, Sandburg’s Lincoln and Re- 
membrance Rock, Cardozo’s Writ- 





@ Books Mr. Justice Black has “most re- 
cently read”: 

Remembrance Rock, by Car! Sandburg 

A Man Called White, by Walter White 

The Roosevelt Court, by C. Herman Pritchett 


* 


@ Read “during the last year”: 


Study of History, by Arnold J. Toynbee 
A Tory Radical: Life of Richard Oastler, 
by C. H. Driver 
Breaking New Ground, by Gifford Pinchot 
For the Defense, by Lloyd P. Stryker 
The Puritan Oligarchy, by T. J. Wertenbaker 
Eliot's Debates 
Plutarch's Lives 
Some of Shakespeare's plays 





ings, Stryker’s For the Defense and 
Toynbee’s A Study of History. Out of 
a total of one hundred and sixty-seven 
books, it is not surprising that more 
than half deal with some aspect of 
the law, and many with the Court 
itself, with its history, or with one 
of its distinguished members; but the 
inclusion of several dozen books of a 
definitely nonlegal type, including 
fiction, poetry and natural and politi- 
cal history, should protect the mem- 
bers of the Court from any charge of 
professional narrowmindedness. The 
appearance of biographies of Wash- 
ington, Lincoln and Jefferson is con- 
sistent in men for whom our national 
traditions must be an ever-present 
reality. The inclusion of such books 
as Holmes’ The Common Law, 
Tocqueville’s Democracy in America, 
The Federalist and the Dialogues of 
Plato shows that the basic documents 


of our system of jurisprudence have 
not been overlooked. 

It is more difficult to draw any 
conclusions from the individual lists, 





@ Mr. Justice Reed’s past vacation reading 

Legal Theory, by W. Friedmann 

The Bramble Bush, by Karl N. Llewellyn 

Crime and the Human Mind, 
by David Abrahamsen 

Mental Abnormality and Crime, by R. N. Craig 
and others 

Contemporary Criminal Hygiene, by Selinger 
Lukas, Lindner 

The Plague, by Albert Camus (translated from $ 
Gilbert) 

The American Democracy, by Harold Laski 

We Need Not Fail, by Sumner Welles 

The Turning Stream, by Duncan Aikman 

Leninism, by Josef Stalin 

Pioneer Life in Kentucky, by Danie! Drake 





although no one familiar with the 
opinions of Mr. Justice Reed in crim- 
inal cases or those of Mr. Justice 
Rurton in patent cases will be sur- 
prised by their reading in these two 
fields.. Mr. Justice Burton, the new- 
est member of the Court, has shown 
his colleagues the courtesy of reading 
five of their books, as well as those 
of seven of his predecessors and the 
biographies of five others. Mr. Chief 
Justice Vinson, Mr. Justice Burton 
and Mr. Justice Black are apparently 
the only readers of the semipopular 
books about the present Court as a 
whole, Mr. Chief Justice Vinson and 
Mr. Justice Burton listing McCune’s 
The Nine Young Men, and Mr. Jus 
tice Black listing Pritchett’s The 
Roosevelt Court. 

One’s reading sometimes furnishes 
a clue to one’s character; always it 
illuminates one’s intellectual taste. 
Herein lies the chief interest in the 
Justices’ lists—especially in their di- 
versity. Differing as they do in their 
selections, they agree in regretting 
that there is not time to read more, 
and no doubt, without dissent, would 
endorse Ruskin’s dictum: “Life being 
short and the quiet hours of it few, 
we ought to waste none of them in 
reading valueless books.” 
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The Nuremberg and Tokyo Trials: 


Another Step Toward International Justice 


by Robert B. Walkinshaw ~- of the Washington Bar (Seattle) 


® Mr. Walkinshaw re-examines the international war crimes trials at Nuremberg 


and Tokyo against their historical and legal backgrounds. He finds precedent for 


them, and suggests that they may mark world recognition of a developing inter- 


national “common law" against war crimes. 





® Now that two of the 


criminal trials in history have at 


greatest 


last come to an end, it may be 
opportune to review them briefly, 
and to inquire of the place which 
they should hold in the slow evolu- 
tion of international criminal law. 

To many laymen, this spectacle of 
Justice, seated so, above the leaders 
ap- 
peared as a thing created out of the 
horrors of the last World War, but 
this would have been a 


of modern states could have 


very mis- 
taken assumption. Nuremberg and 


Tokyo were long foreshadowed by 


events. 
It is notable that the London 
Agreement of August 8, 1945, to 


which was attached the charter of 
the Nuremberg tribunal, was the 
work of judges and lawyers and not 
the work of diplomats and soldiers. 
Among its collaborators were the 
Lord Chancellor and the Attorney 
General of Great Britain, a Judge 
of the Cour de Cassation of the 
Provisional Government of France, 
a Vice President of the Soviet 
Supreme Court and a Justice of the 
Supreme Court of the United States. 
Men such as these realized that 
international law, criminal as well as 


civil, is in many respects but national 
law “writ large”; that the common 
law of the 
community follows much the same 


ultimate or interstate 
general course as that of the lesser 
community, which is the state; and 
that in one, as in the other, new 
concepts arise out of the common 
convictions of mankind.' Further- 
more, these judges and lawyers, had, 
them, the 
precedents established under their 


many of memory of 
own eyes, following World War I. In 
the Leipzig trials, much as these 
have been disparaged, they had seen 
for the first time in history an 
attempt by states to act in common, 
rather than separately, for the trial 
and punishment of persons charged 
with the crime of violating the laws 


and customs of war. And _ in 
Article 227 of the Treaty of 


Versailles they had read a first 
attempt by the international com- 
munity to hold for criminal trial 
the head of a state. The ex-Kaiser 
had been arraigned for a “supreme 


offense against international morality 


and the sanctity of treaties”; and in 
this charge there had been implicit 
the crime of aggressive war. 

The impress, likewise, of these 


same judges and lawyers is seen upon 
the charter of the Tokyo tribunal. 
As early as 1944, there was set up at 


Chungking the Far Eastern and 
Pacific Sub-Commission for War 
Crimes; and the arrest of war 


criminals began as soon as the first 
American ships came into Tokyo 
Bay. Some four months later, on 
January 19, 1946, General MacArthur 
order establishing the 
International Military Tribunal for 
the Far East, and published there- 
with its charter which conformed 


issued an 


in essentials to the charter which 
attached to the London 
\greement. 


has been 

The legal basis, however, of the 
one tribunal was different from that 
ol the The 
Nuremberg rested upon an inter- 
national but one to 
which Germany never became a 


other. tribunal of 


agreement, 


party. Its only signatories were Great 
Britain, the Soviet Union, France 
and the United States.* Later, upon 
invitation, it was adhered to by 
nineteen of the other United Na- 
tions. Thus, it may be said to have 
expressed the sense of the great 
1. Holland, Jurisprudence (1890) 336; Kelsen, 
Law and Peace in International Relations’’, 
Oliver Wendell Holmes Lectures 1940-41, 148-9; 
Smith, ‘‘Nature and Future of International Low’, 
12 Am. Pol. Sci. Rev. 8 (1918); Glueck, The 
Nuremberg Trial and Aggressive War (1946) 35-6 
2. Mullins, “The War Criminals  Trials’’, 
Fortnightly Review 417-430 (1921); British Observer, 
The Leipzig Trials’’, The Living Age 241-243 
(1921) 

3. Dept 
15 


of State Publication No. 2420, (1945) 
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The Nuremberg and Tokio Trials 


majority of civilized peoples.* None- 
theless, that tribunal was, for lack 
of German the first of its 
kind ever to be established. It was 
a stark assertion of the international 
will. The tribunal for the Far East, 
rested upon 


assent, 


on the other hand, 


agreement with Japan. Paragraph 10 
of the Potsdam Declaration stated: 


We do not intend that the Japanese 
shall be enslaved as a race or destroyed 
as a nation, but stern justice shall be 
meted out to all war criminals, in- 
cluding — those have _ visited 
cruelties upon our prisoners.5 


who 


The reply thereto of August 10, 1945, 
stated: 
The Japanese Government are 
ready to accept the terms enumerated 
in the joint declaration which was 
issued at Potsdam on July 26, 1945... 
Out of such 
MacArthur, acting not as an Ameri- 
can ofhcer but as Supreme Com- 
mander of the Allied Powers, set up 
the Military Tribunai at Tokyo. As 
found by the United States Supreme 
Court, it too was a purely inter- 
national tribunal; it was no more 
a tribunal of the United States than 
that of Nuremberg.® 

The personnel of 
presented a difficult problem. ‘The 
accused were persons who, under 
practices of modern warfare, had 


authority, General 


these courts 


allegedly committed crimes which 
related to no particular country and 
were confined to no particular point 
of time. If such persons were not to 
be disposed of summarily by execu- 
tive order, where was a repository 
of justice to be found? This had been 
a World War in the complete sense. 
The few smaller states, which had 
practiced a precarious and, in some 
cases, but a pretended neutrality, 
had been as deeply affeeted eco- 
nomically and socially as many of 
the belligerents. The reach and fury 
of such war had left no real neutrals 
anywhere. Of such a situation Sir 
Frederick Pollock wrote many years 
ago: 
_ It is best that a man should not be 
judge of his own cause, but if we 
appeal to the analogy of municipal 
law and to the generally recognized 
maxims of justice, we shall find that, 
in case of need, a judge in his own 
cause is better than a total default of 
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justice and judgment, and that the 
magistrate who finds himself in that 
position must hear and determine the 
cause, forgetting his own interest in 
it so far as he can.? 

Besides, under national criminal law, 
. criminals, and spies as well, are 
customarily tried by courts of the 
offended state. 

In the disorder of the time, there- 
fore, it was imperative that judges be 
chosen, not so much with respect to 
their countries’ 
neutrality in the 
respect to their individual integrity 

who, it 


participation or 
war, as with 
was 


the 


and learning; men 
believed, 
narrowness of nationality and know 


no face but the face of Justice. And 


would rise above 


to have denied a Russian jurist a 
place upon the bench either at 
Nuremberg or Tokyo because some 
among his countrymen had better 
been arraigned for identical crimes 
would have been to ask perfection 
in the midst of imperfection. Judg- 
ment and sentence, in any event, 
were decided by majority vote. Had 
men waited until only saints or near 
saints sat upon the bench and only 
sinners stood in the dock, 
might never have been set up in 
this world at all. 


courts 


These Tribunals Were 

Military Courts 

The Nuremberg tribunal was com 
posed of four judges chosen, one 
each, by Great Britain, France, the 
Soviet Union and the United States. 
An alternate for each judge was 
similarly chosen. Lord Justice Geof- 
frey Lawrence, of the British Court 
of Appeal, presided. In contrast, the 
Tokyo tribunal was composed of 
eleven judges. These were chosen 
by General MacArthur from a list 
submitted by Australia, Canada, 
China, France, Great Britain, India, 
the Netherlands, New Zealand, the 
Philippine Islands, the Soviet Union 
and the United States, which were 
all the nations signatory to the 
Japanese surrender. Sir William 
Webb, Chief Justice of the Supreme 
Court of Queensland, presided. 

The Nuremberg indictment con- 
sisted of four counts, directed 
originally against twenty-four indi- 
These counts 


vidual defendants. 


‘The Plan or Con 


spiracy, Crimes Against Peace, Wai 


were Common 
Crimes and Crimes Against Hu 
manity. The Tokyo indictment 
pleaded the offenses under three 
groups, containing altogether fifty 
five counts, and directed originally 
against twenty-eight individual de 
fendants. The groups were Crimes 
Against Peace, Murder, Other Con 
ventional War Crimes and Crimes 
Against Humanity. Although dil 
ferently arranged differently 
phrased in the two indictments, the 


and 


basic allegation was 
This, in the sense common to the 
great legal systems of the world 


rather than to any particular system. 


conspiracy. 


Out of such conspiracy were born 
most of the other crimes charged. 
The tribunals, of 
military and held their sittings with- 
in occupied areas. They relied upon 
military authority for their protec 


course, were 


tion and for the execution of their 
Yet, 
tions, the judges were not profes 
sional soldiers. They were jurists 
accustomed to civil procedures. The 
non-technical” 


sentences. with minor excep- 


“expeditious and 
procedure which they adopted was 
a compromise between the Continen- 
tal and the Anglo-American system, 
although applied somewhat differ- 
ently by the two tribunals. As Sit 
William Webb reminded an Ameri 
can defense who 
quoted a Nuremberg ruling, the 
Tokyo tribunal had “the greatest 
respect” for the decisions at the Nazi 


attorney once 


war crimes trials but was not “slav- 
ishly going to follow the precedents 
set at Nuremberg. There are four 
nations prosecuting at Nuremberg 
while these four and seven others 
are here.”® Furthermore, the judges 
did not assume any inquisitional 
role. Defendants and witnesses were 
left largely to counsel. The court- 
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rooms were open to the public. At 
Nuremberg the proceedings were 
conducted in English, French, Ger- 
man and Russian; at Tokyo, mostly 
in English and Japanese. Observers 
were wont to comment upon the 
orderliness and dignity of the 
sessions. Indeed, but for the white- 
helmeted guards, there was little to 
suggest a trial. As for 
assuring the accused an adequate 
defense, few men were ever more 


military 


zealously protected in their rights. 
It is known that the Nuremberg 
tribunal, through the Army, assisted 
the defendants in securing counsel 
of their choice and necessary wit- 
nesses. And several weeks before the 
Tokyo trial began, General Mac- 
\rthur authorized the creation of a 
defense staff of American attorneys, 
with one to be assigned to each 
defendant in addition to his own 
Japanese counsel.'® The prosecution 
at Nuremberg 
months; the defense was allowed 
something more than five months. 
The prosecution at Tokyo consumed 
approximately eight months; the 
defense was allowed almost twelve 
months. Aside from the many affi- 
davits and exhibits admitted in 
evidence by ° 2th tribunals, there 
were heard at Nuremberg thirty- 
three witnesses for the prosecution 
and eighty-three for the defense, and 
at Tokyo 109 for the prosecution 
and 214 for the defense. And, what 
was more unusual in criminal cases, 
each tribunal was required under 
its charter to give the reasons upon 
which its judgment was based. The 
discriminating judgments which 
finally were handed down bespoke 
justice and not vengeance. Had 
Russia been denied a seat either at 
Nuremberg or at Tokyo and a 
neutral chosen in her stead, it is 
doubtful whether justice could have 
been more surely done. 


consumed _ three 


International Trials Open 
to Some Criticism 


It is true that the trials, especially the 
trial at Tokyo, considered by Anglo- 
American standards, can well be criti- 
cized. For example, at Tokyo, two of 
the judges had had something to do 
earlier with the enemy; judges on 


occasions left the bench for con- 
siderable periods, though so _per- 
mitted by the charter; the American 
judge was replaced by another in 
the midst of the trial; the Presiding 
Judge often allowed hearsay thrice 
removed, brushed aside certain 
affirmative defenses and too closely 
restricted cross-examination. Perhaps 
should have been 
indicted at Tokyo and the trial 
should have been shortened. How- 
ever, the other trial 
standards as well as Anglo-American, 


fewer persons 


world has 


and that which the nations were 
creating, however clumsily, was not 
new law but rather a new court. The 
tribunal at Nuremberg saved pos- 
sible separate trials of the accused 
by twenty-three different nations and 
at Tokyo, possible separate trials by 
eleven different nations.1! The im- 
portant fact is that, with all their 
imperfections, these were courts, 
rather than blank walls and firing 
squads. 

The drama of the Nuremberg trial 
has been widely published and there 
is no need of further describing it 
here, but the Tokyo trial was, in 
many ways, more difficult and cer- 
tainly more tedious, with the result 
that less account was taken of it in 
the American press. Not only was 
the tribunal larger and the defend- 
ants and counsel more numerous 
but, with the exception of the 
Chinese, the actors moved in a more 
alien world than at Nuremberg. 
They were unfamiliar with the 
Japanese language; efficient and 
reliable interpreters were not easily 
obtained; valuable records had been 
destroyed by our bombing and 
later by the Japanese themselves. 
The search for witnesses and the 
gathering of evidence, especially in 
China, was most laborious.’? Yet, 
despite its difficulties and its monot- 
ony, the long trial had its highlights. 
On the day of arraignment, Okawa, 
charged with having organized the 
“Mukden incident”, first prayed with 
eyes closed, then began to flap the 
edges of his pajama coat and finally 
leaned forward and slapped Tojo 
on his head."* After little more than 
a month, Chief Justice John P. 


The Nuremberg and Tokyo Trials 





Robert B. Walkinshaw derived his 
interest in international law from repre- 


senting various foreign consulates in this 
country, and-from his work as a member 
of the Section of International Law's 
Committee on International Law in Courts 
of the United States. A graduate of Co- 
lumbia Law School, he has practiced in 
Seattle, Washington, since 1916. He col- 
laborated with Judge Manley O. Hudson 
in preparing a statement of the Inter- 
national Law of the Future prior to the San 
Francisco Conference, and is the author 
of a historical and descriptive book, On 
Puget Sound. He has been a member of 
the Association since 1925. 

Higgins, of the Massachusetts Su- 
preme Court, resigned because of 
the pressure of work in his home 
state. His successor, Major General 
Myron C. Cramer, was seated only 
after much stormy argument, and by 
a divided court.'4 The prosecution 
introduced a secret memorandum 
drawn up by Himmler, dated 
January 31, 1939, according to which 
Oshima, Japanese ambassador to 
Berlin, had sent ten Russians with 
bombs across the Caucasian frontier 
with orders to assassinate Stalin.15 
On one occasion the President, Sir 
William Webb, appealed to General 
MacArthur to protect the tribunal 
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The Nuremberg and Tokyo Trials 


against the “lying misrepresenta- 
tions” of the United States Army 
newspaper, Stars and Stripes.® In 
the cloud of witnesses appeared 
Henry Pu Yi, a nervous little man 
waving an ivory fan and gesturing 
with long, graceful fingers as he told 
how the “stern and _fiercelike” 
Colonel Itagaki forced him upon the 
throne of Manchuria;'* the defiant 
Tojo defending the Death March of 
Bataan;'* the grey-bearded Kiichi 
Ogawa, a Buddhist monk, testifying 
in his white and yellow robes;!® and 
the Marquis Kido, former Lord 
Keeper of the Privy Seal, charging 
his Emperor with guilty knowledge 
of the preparations for war.*° So, 
the trial moved slowly to its close 
and, as at Nuremberg, as remorse- 
lessly as an old Greek tragedy. One 
may believe that the dark-panelled 
room in Nuremberg, the judges and 
their alternates against a background 
of flags, the dock filled with hard- 
faced men who so lately had sought 
to become masters of the world, and 
again the hall in the Old War 
Ministry in Tokyo with its array of 
judges, its many counsel and its dock 
peopled with other and more in- 
scrutable faces, are pictures which 
will live long in legal memory. 


Trials Affirm Existence 

of Common Law Against War 

It is probable that the greatest con- 
tribution which these trials have 
made to the progress of international 
criminal law is the affirmance that 
there existed a common or unwritten 
law against aggressive war. No more 
interesting or important example of 
the growth of customary law is to be 
found than that which resulted in 
the first counts of the Nuremberg 
and Tokyo indictments. As is so of- 
ten said, all law was at first custom. 
Within states, it existed before 
legislatures, and continues still to 
exist as common law. Since there 
has never been any central law- 
making authority, but only treaties 
among international law 
much more than national law con- 
sists of custom.2! Its growth often 
coincides with times of crisis. This 
has been so in the whole history of 
customary law. 


states, 
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In tribal life and in national lile 
when things got so bad that men 
realized they could get no worse and 
their society still survive, they in- 
variably did something about it. For 
example, when blood-feud had 
worked such havoc that it threatened 
the strength of the tribe, penalties 
and _ public punishment, by cus- 
tomary law, took the place of private 
vengeance. Later, for example, when 
tribes had become merged into the 
larger community called the state, 
and state courts had been estab- 
lished, the willful and corrupt 
taking of a false oath was long con- 
sidered only a sin, to be punished 
by the offended Deity. But Justice 
miscarried so often for lack of 
sanctions against untruthful 
nesses that by customary law perjury 


wit- 
was made a crime.?? 

Again, in the community of states, 
one cannot say, for example, when a 
given law or custom of warfare was 
first accepted, but certain practices 
became so wanton that all mankind 
declared them criminal. So when 
men saw how World War I had 
threatened civilization, they began, 
generally, to look upon aggression 
as a crime. It was classed as such for 
more than a decade and a half before 
the Japanese invasion of China and 
the Nazi invasion of Poland. In 
1923, it was declared an international 
crime by more than a dozen states 
in the draft of a mutual assistance 
pact proposed by the League of 
Nations.?* In 1924 it was again de- 
clared an international crime in the 
Geneva Protocol, adopted by forty- 
five states including Italy 
Japan.** In 1927, it was 
declared an international crime by 
unanimous resolution of the League 
of Nations Assembly, then compris- 


and 
again 
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ing forty-eight states, 
Germany as well as Italy and 
Japan.” Early in 1928, it was 
declared ‘‘an international crime 
against the human species” by resolu- 
tion of the twenty-one American 
republics.*® Later in 1928, came the 
climactic declaration of the Kellogg- 
Briand Pact.*7 In 1933 there followed 
the condemnation of aggressive wal 
in a treaty signed by twenty-five 


including 


American republics in general con- 
vention at Rio de Janeiro.*8 

One may well ask what further trav- 
ail the world should have suffered 
and how articulate it 
should have become before aggressiv« 


much more 
war could legally have been proceed 
ed against as an international crime. 
As there came a day in the evolution 
of the race when tribal sentiment had 
grown so strong against blood-feud 
that a first legal attempt was made 
to suppress it, and a day when son 
citizen was, for the first time, tried 
by the state for perjury, and a day 
when some soldier was, for the first 
time, tried on behalf of the inter 
national community for killing the 
wounded, so the day came when 
civilization demanded the trial ol 
men charged with aggressive war. 
On the subject of aggression, it 
would seem that the opinion of the 
world had completely set; its voice 
had spoken and _ with finality. 
Furthermore, the world had _ for 
precedent the charge against the 
ex-Kaiser written into the Treaty of 
Versailles, and the attempt to bring 
him to trial. Indeed, the intendment 
of Article 227 of the Treaty is much 
the same as that of Count 2 in the 
Nuremberg indictment®® and of 
Group 1, Counts | to 36, in the 
Tokyo indictment.%® A pattern of 
(Continued on page 362) 
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Notes on Japanese Law: 


The Administration of Justice in Korea 


by Albert Lyman - of the Judge Advocate’s Section, Eighth Army (Yokohama) 


® Korea was annexed by Japan in 1910 and remained under Japanese domination 


until 1945. Korean law under Japan became a mixture of Japanese constitutional law, 


Korean customary law, Imperial Ordinances, Japanese codes and ordinances and 


other regulations of the Japanese Government-General. Mr. Lyman's article is an 


account of that complex legal system. 





*" Now that Korea, in the space of 
comparatively few years, has gone 
through the various phases of occu- 
pation and annexation by the Jap- 
anese, occupation and governing (in 
South Korea) by American forces, 
and finally, an independent status, it 
might be of historical interest to the 
legal profession to preserve a few 
notes on the development of the ju- 
dicial system in that nation. 

While to many persons in America, 
it might seem that Korea is a land 
from “the other world”, and as some 
say, the inspiration of “Lower Slob- 
bovia” in the well-known comic 
strip, yet the judicial system in ef- 
fect there was surprisingly up to date 
by American standards. On the sur- 
face, it was a technically well organ- 
ized method of legal procedure, but 
in spirit and operation, it often re- 
sulted in hardships to persons in the 
field of criminal law. Under the 
Japanese control, the structure of the 
judiciary was a serious, well-regu- 
lated affair, and was administered 
by competent, excellently trained 
personnel. My resumé will be re- 
stricted in scope entirely to the pe- 
riod of the Japanese Occupation, 
prior to the regime of the United 
States Army Military Government, 
and even at that, covers only a few 


features of the whole complex pic- 
ture, 

Korea was a protectorate of Japan 
during the period 1905 to 1910 and 
Japan wielded sufficient power and 
influence over Korea to promulgate 
certain laws. By virtue of a treaty 
with Japan in 1910, Korea surren- 
dered her sovereignty and became a 
part of the Japanese Empire. From 
1910 until the termination of World 
War II in September, 1945, several 
bodies of law were in force in Ko- 
rea. These were (1) laws promul- 
gated by the Japanese between 1905 
and 1910; (2) Japanese codes; (3) 
some branches of Korean customary 
law (similar to the theory of the 
Anglo-American common law sys- 
tem); (4) Imperial Ordinances of 
the Japanese Government, particu- 
larly directed to Korean affairs; (5) 
ordinances, orders, regulations and 
other laws of the Japanese Govern- 
ment-General in Korea; and (6) a 
qualified application of the Jap- 
anese Constitution. 

The Japanese codes were the civil 
law codes developed from European 
origins. They were the civil, com- 
mercial and criminal codes, supple- 
mented by the Civil and Criminal 
Codes of Procedure. Portions of the 
Korean customary law were permit- 


ted by the Japanese to stand. Be- 
cause of the integration of Korean 
family and social structure of the 
country, customary law relating to 
family relationships, duties, rights, 
etc., descent of property, marriage 
and divorce (with certain excep- 
tions) were not supplanted by Jap- 
anese law. To have imposed Japan- 
ese law in those matters would have 
caused not only unnecessary con- 
fusion, but probable country-wide 
social unrest and other consequences 
equally harmful. 


Korean Courts Given 

Much Independence 

The extent of application of the 
Japanese Constitution to Korea is 
uncertain and controversial. It is 
said that in matters of Japanese 
sovereignty, supremacy of the Em- 
peror and organization or structure 
of the State, the Constitution ap- 
plied to Korea. Conversely, where 
civil liberties or personal rights were 
concerned, Koreans enjoyed them 
either not at all, or only by the grant 
of some special law enacted pursu- 
ant to general constitutional pro- 
visions. In any event, there was un- 
questionably discrimination against 
Koreans in many fields. 

The court system was a branch of 
the executive division of the Japan- 
ese Government-General (the gov- 
erning body of Korea), but was given 
a high degree of independence. On 


October 18, 1909, Imperial Ordi-: 


nance 236 was enacted anticipatory 
of merger of that country and its 


April, 1949 * Vol. 35 303 






















































































































Notes on Japanese Law 


courts with the Japanese Empire. 
That law set up a Supreme Court 
(High Court) for Korea, Courts of 
Review, and District Courts, the last 
with adjuncts Branch 
Courts. 

The Chief Justice of the Supreme 
Court enjoyed a position in the 
realm second only to the Governor- 
General and the Civil Administrator. 
Appointments of the Chief Justice, 
Chief Prosecutor of the Supreme 
Court (High Court), Chief Judges 
and Chief Prosecutors of Courts of 
Review were made by the Governor- 
General with Imperial approval. Ap- 
pointments of other justices, judges, 
and prosecutors were made by the 
Governor-General without Imperial 
approval. The courts generally were 
free from administrative interfer- 
ence or control. Although operated 
under the executive division, and 
subject to potential interference, the 
judiciary was apparently not dis- 
turbed by the Japanese Imperial 
Government or the Korean Gov- 
ernor-General. Desirability of vir- 
tual independence of the judiciary 
was an accepted Japanese concept. 

The Court Act permitted the Gov- 
ernor-General to establish branches 
of the District Courts. All District 
and some Branch Courts were “col- 
legiate”, that is, were composed of 
three or more judges. Each of the 
courts was divided into the civil, 
criminal and special divisions, to 
which appropriate cases were as- 
signed, and whose hearings and de- 
cisions were restricted to the class of 
litigation allocated to them. Each of 
these divisions was presided over by 
a judge who acted as division chief. 

The judiciary was a three-instance 
system. The district and the branch 
courts were courts of first instance; 
the courts of review, second instance; 
and the Supreme Court, third in- 
stance. 

Only one juvenile court and one 
juvenile house of correction were es- 
tablished in Korea under Japanese 
law, the locale being restricted to the 
Seoul area. The Juvenile Court was 
first organized in March, 1942, and 
the law creating it was the applica- 
tion of the juvenile court laws of 


known as 
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Japan. The Japanese juvenile court 


law, it is said, was copied from 
American examples, but with some 
variations. Principally, it dealt with 
very minor offenses, and its jurisdic- 
tion was exclusive only to juveniles 
under 14 years of age, and concur- 
rent with district courts for juveniles 
of ages 14 to 20 years inclusive. 


Personnel of Courts 
Is Described 


The Supreme Court personnel con- 
sisted of a Chief Justice and nine 
Associates. Each Court of Review 
had one Chief Judge and a varied 
number of associates, there being in 
all, about thirty-five Court of Re- 
view Judges. There were about 187 
District and Branch Court Judges. 
Attached to each court was the Prose- 
cutor’s Office with chief prosecutor 
and assistant prosecutors. The num- 
ber of the prosecutors appeared to be 
as follows: in the Supreme Court, 
one chief prosecutor and three prose- 
cutors; Courts of Review, three chief 
prosecutors, and seven prosecutors; 
District Courts and Branches, eleven 
chief prosecutors, and ninety-four 
prosecutors. The clerical personnel 
consisted of Chief Clerks, and over 
800 other clerical employees. 

All justices and judges could re- 
tain their positions during good be- 
havior, subject to retirement at speci- 
fied ages. They were prohibited from 
engaging in politics, holding other 
public office for gain and participat- 
ing in commercial enterprises. 

All judges and prosecutors were 
required to serve a probationary 
period of not less than eighteen 
months in courts or prosecutors’ of- 
fices. On completion of probationary 
training, they were given thorough 
examinations, and after passing 
these, were appointed as judges or 
prosecutors. Prior to entry on pro- 
bationary work, examinations based 
on legal and academic knowledge 
were given. Supreme Court justices 
were appointed from among judges 
or prosecutors of long experience. 
All were required to have sound le- 
gal and academic education in addi- 
tion to their probationary training. 

The District Court, a court of the 
first instance, had general jurisdic- 


tion in civil and criminal cases, and 
certain non-litigation matters. The 
Courts of Review and the Supreme 
Court were appellate courts. Appeals 
were generally taken from the Dis- 
trict Courts to the Courts of Review, 
where the case was usually tried de 
novo. From Courts of Review, ap- 
peals went to the Supreme Court 
where decisions were usually based 
on questions of law alone. Wartime 
(1940) revision of the Court Act of 
1909 made decisions of Courts of 
Appeal final on many cases appealed 
to them. 

The courts, through their chief 
judges controlled their individual 
administrative affairs, although the 
High (Supreme) Court exercised 
general supervision over all courts in 
administrative matters. 

A single judge of a district or 
branch court had jurisdiction over all 
civil and criminal cases except where 
(1) property exceeded value of 1,000 
yen (about $500 in those days); (2) 
domestic relations cases; (3) crimes 
against the Imperial family and rela- 
tives; (4) criminal cases calling for 
penalty of one year or more; (5) cases 
for exclusion and challenge of judges. 
Cases of the nature enumerated 
above could only be heard in the 
first instance by a panel of three 
judges, called a “collegiate court.” 

Registration of land titles, com- 
mercial registration and registration 
pertaining to the Korean family sys- 
tem, were under the jurisdiction and 
supervision of the District Courts. 
The territorial jurisdiction of Dis- 
trict Courts was limited to one or 
more provinces. Courts of Review 
had territorial jurisdiction over two 
or more District and Branch Courts, 
and the Supreme Court jurisdiction 
extended over the entire country. 

The Supreme Court had original 
or special jurisdiction in certain 
matters pertaining to the Japanese 
Imperial Household. This jurisdic- 
tion was specified for the Japanese 
Supreme Court by the Court Consti- 
tution Law, Article 50. By the terms 
of Article 3, of the Korean Govern- 
ment-General Court Act, it was pro- 
vided that the Supreme Court of 
Korea had the same function as tc 
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offenses against the Imperial Family. 


Prosecutor Enjoyed Same Status 
In Rank as Judge 


Prosecutors exercised wide and 
varied authority. Their powers and 
duties included: 

Complete control and handling of 
investigation of criminal cases be- 
fore them; decision whether to 
prosecute in a given case; right to 
appeal in any criminal case; right 
to stay prosecution; right to initiate 
arrest, retain custody of or detain 
accused persons; power to instigate 
search for suspects and to supervise 
police in that activity. It is said that 
a prosecutor might intervene in a 
civil case and could act for or as a 
party to the action. 

Criminal cases, prior to trial, were 
reviewed and investigated by the 
prosecutor. In the course of investi- 
gation, the prosecutor could carry 
out necessary searches, and could 
request a preliminary hearing by 
the court. This hearing was not a 
public trial, but appears to have 
aided the prosecutor’s investigation. 
Cases submitted to the prosecutor 
might be and usually were accom- 
panied by recommendations of the 
police, but the prosecutor was not 
bound by them. The preliminary 
hearing determined sufficiency of 
evidence to hold accused for further 
examination and trial. 

After the prosecutor had investi- 
gated the case, and if he decided the 
accused should be tried, he would 
submit the case with his findings, 
conclusions, and recommendations 
to the court for trial. Recommenda- 
tions were as to the nature and ex- 
tent of punishment. Trial was held 
in open court and decisions were 
rendered by the court, as there were 
no jury trials in Korea. 

It might be noted that the prose- 
cutor enjoyed the same status as 
the judge in importance and rank, 
and during the course of the trial, 
the prosecutor was seated on the 
bench beside the judge. It was un- 
heard of to require the prosecutor 
to sit in front of the bench on the 
same level with defense counsel. 


The order of trial appears to have 
been about as follows: 


(a) Interrogation of the defendant by 
the judge. 

(b) Statement of findings of fact by 
the prosecutor. 

(c) Development of facts by the court. 

(d) Further investigation of the evi- 
dence by the judge independ- 
ently of the police or prosecutor. 
Court hearings might be post- 
poned pending such an investi- 
gation. 

(e) Presentation of an opinion by the 
prosecutor as to disposition of 
the case, supported by his 
argument. 

(f) Argument in defense by counsel 
for defendant. 

(g) Judgment of the court. 

The doctrine of stare decisis was 
not applied by the courts of Korea, 
but it was generally understood that 
prior decisions of the Japanese 
Supreme Court and the Korean 
Supreme Court were often referred 
to. The legal system established by 
Japan in Korea was the civil law 
system, based upon the continental 
European concept whereby rules of 
law expressing substantive rights, 
their protection and enforcement, 
are promulgated as written laws. 
However, certain of the Korean 
customary law, which is analogous 
to the Anglo-American common law 
are still retained in force. The 
Japanese, after research and exam- 
ination of Korean customary law, 
issued in 1935, the Collection of Ko- 
rean Law on Family Relations and 
Inheritance, a4 book or compilation 
based upon committee reports, opin- 
ions by the Bureau of Justice, Gov- 
ernment-General and other sources. 

Under the Act of Non-Litigation 
Procedure (Japanese Diet Act 14, 
June 21, 1898; made applicable to 
Korea by the Korean Civil Act of 
March 18, 1912), certain enumerated 
matters may be decided by order or 
judgment of the Court where no 
contest exists. These matters include: 
appointment of temporary direction 
of a juridical person (i.e., corpora- 
tion, association); appointment of 
the administrator of trust property; 
appointment of administrator of the 


estate of an absentee; renunciation 


and qualified acceptance under the 
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laws of succession or inheritance; 
probate of a will and appointment 
of an administrator or executor; 
certain commercial subjects; can- 
cellation of a will; and others. 

In civil cases, issues were joined 
by written pleadings submitted by 
the parties to the case, or by lawyers 
for the parties. Depositions might be 
taken pursuant to court order at a 
hearing before a commissioner ap- 
pointed by the court. Court pro- 
ceedings were oral. The Court 
examined or interrogated parties 
and witnesses in its discretion. 
Protocol of the proceedings was kept 
by the clerk, and the parties had 
access to this for examination. Oral 
argument was made and _ court 
decision entered. Appeals were taken 
in the same manner and on grounds 
analogous to those of criminal cases. 
Civil procedures connected with or 
incidental to civil court actions were 
many and varied. 

Appeals in criminal cases were 
generally for (1) measure of punish- 
ment improper; (2) existence of good 
reason for re-examination into the 
case; (3) decision erroneous in light 
of the facts of the case. Appeals had 
to be requested within seven days 
from the date decision was pro- 
nounced. Execution of a decision 
was suspended during the hearing 
on appeal. This was often a hard- 
ship in a criminal case, when the 
appeal calendar was crowded, since 
the sentence began to run from the 
day of the final decision of the 
reviewing court. 

A court could punish for offenses 
connected with its operation. Mis- 
behavior of any person in court, such 
as disturbance of the proceedings 
could be punished by fine or im- 
prisonment. Perjury was punishable 
under the Criminal Code. Punish- 
ment for contempt was handled the 
same way as in any criminal case. 
Refusal to obey orders of court was 
not handled by imprisonment for 
contempt in civil cases, but by the 
awarding of damages for non- 


compliance. 
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Patent Law: 


Challenging the Court's View of ‘Invention’ 


by Drury W. Cooper * of the New York Bar (New York City) 


® Have our courts gone beyond the requirements of the patent statute in outlining 


bases and tests to be met by “inventions” 


and “discoveries? Does the diminution 


in the number of patents issued portend that the courts’ cold attitude toward patent 


protection will eventually result in non-patented secret use of new inventions and 


discoveries? Mr. Cooper gives an analysis of the statute, alleges that the courts 


have gone beyond its requirements, and proposes a remedy. 





=" There is a serious defect in the 
patent law, as administered by the 
courts, which bids fair, unless cor- 
rected speedily, to emasculate the 
entire patent system. 

It is generally accepted, even by 
the severest critics, that patents have 
been at the basis of our entire indus- 
trial enterprise from the beginning 
of our government. They have made 
America what it is. They have en- 
abled our country to lead the world 
in manufacturing, in average living 
conditions, and in prosperity. They 
have given us practically every mod- 
ern instrumentality both of peace 
and war—the telegraph, telephone, 
radio, radar, television, in the field 
of communication; the automobile, 
steamboat, sleeping-car, airbrake, air- 
plane, in the field of transportation; 
the harvester, tractor, steel or iron 
plow and many other tools for the 
farmer; the electric refrigerator, oil- 
burning furnace, gas and electric 
ranges and like household appli- 
ances; the electric dynamo and mo- 
tor; steel itself, aluminum and scores 
of useful alloys. All these, almost 
without exception, originated and 
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were first patented in this country. 
I might continue the catalogue until 
it included substantially everything 
of utility which has made our nation 
so great. 

- The statute giving the right to a 
patent has been but little changed 
from the beginning. It provides (Re- 
vised Statutes, Section 4886): “Any 
person who has invented or discov- 
ered any new and useful art, ma- 
chine, manufacture, or composition 
of matter, or any new and useful 
improvements thereof . . . may upon 
payment of the fees required by law, 
and other due proceedings had, ob- 
tain a patent therefor.” [Italics sup- 
plied.] 


Courts Have Altered Definitions 

of “‘Invent’’ and ‘“‘Discover"’ 

To “invent” means to come upon, to 
find out, to produce for the first time, 
to originate. To “discover” means 
substantially the same thing, that is, 
to obtain for the first time sight or 
knowledge of, to find out, to ascer- 
tain, to detect, to bring to the knowl- 
edge of the world. There is nothing 
obscure about either word. There is 


nothing in any dictionary definition 
that implies the idea of finding out 
something that is more difficult than 
the common man can be expected to 
ascertain. The statute gives as the 
only criteria for the grant of a patent 
that what it covers must be new and 
useful. Yet the courts have, since the 
year 1850,! written into the statute 
something more. They have defined 
something that 
springs from some intuitive or un- 
usual faculty of the mind, but beyond 
the “expected skill of the calling”; 
something that exceeds common in- 
genuity, goes beyond the exercise of 
the ordinary processes of reasoning 
upon material supplied and beyond 
the facility of manipulation which 
results from the artisan’s intelligent 
practice. As late as 1941 the Supreme 
Court deliberately adhered to this 
view, saying (Cuno Corp. v. Auto- 
matic Devices Corp., 314 US. at page 
90) : 

We may concede that the functions 
performed by Mead’s combination 
[the invention at issue] were new and 
useful. But that does not necessarily 
make the device patentable. Under the 
statute .. . the device must not only 
be “new and useful”, it must also be 
an “invention” or “discovery”. . . . 
That is to say, the new device, however 
useful it may be, must reveal the flash 
of creative genius, not merely the skill 
of the calling. If it fails, it has not 
established its right to a private grant 
on the public domain. 


an invention § as 





1. Hotchkiss v. Greenwood, 11 How. 248. 





ut 
wl 
pr 


us 








finition 
ing out 
ilt than 
ected to 
as the 
1 patent 
lew and 
ince the 
statute 
defined 
ig that 
. or un- 
- beyond 
calling”; 
mon in- 
ercise of 
easoning 
| beyond 
n which 
telligent 
Supreme 

to this 
v. Auto- 


. at page 


functions 
nbination 
e new and 
necessarily 
U nder the 
- not only 
st also be 
ry. « 

e, however 
1 the flash 
ly the skill 
it has not 
vate grant 


y. 248. 








The Court obviously was mistaken 
in ascribing an esoteric meaning to 
the words “invention” and “discov- 


cry 


/ 


Use of the ‘‘Elephant Test'’ 
in Patent Cases 


In practice—as most patent lawyers 
find by experience—the judges are 
sometimes governed by caprice, pre}j- 
udice or absence of the “touch of 
genius” in the patent cases coming 
before them, and at best seem to 
have developed an extra sense which 
Judge Biggs once likened to that used 
by an elephant crossing a bridge: he 
puts one foot on the bridge, then 
raises his trunk and sniffs the air in 
all directions, and depends upon his 
instinct and training to tell him 
whether the bridge will bear his 
weight. This “elephant test” is at 
least as perfect a criterion as now 
exists in some of our courts. But it 
is wholly unsound. 

The actual basis of the patent 
grant in the United States should be 
precisely the same as in the old 
English theory, namely, the reward 
given to him who originates some- 
thing new and useful whereby the 
sum of technical knowledge is en- 
hanced, a new avenue of manufac- 
ture is opened and a novel product 
is made to serve mankind. 

It is true that the first British 
statutes established patents for in- 
ventions as exceptions to the pro- 
hibited monopolies, while our stat- 
utes are based upon the Constitution, 
which gave power to Congress “to 
promote the progress of science and 
useful arts by securing for a limited 
time the exclusive right to their re- 
spective writings and discoveries”. 


Patent Grant Not a Monopoly, 
But a Contract 


The grant to the inventor is not a 
monopoly, notwithstanding that it 
consists altogether in the right to 
exclude others from using what is 
patented to him. The patent is a 
bargain—a_ contract—between the 
public and the patentee, to be 
supported on the ground of mutual 
consideration and to be construed 
like other contracts between two 


parties, each having rights and 


obligations arising from its making. 
In United States v. Dubilier Con 
denser Corp., 289 U.S. 178, the Su- 
preme Court said (at page 186) : 
Though often so characterized, a 
patent is not, accurately speaking, a 
monopoly. . . . The term monopoly 
connotes the giving of an exclusive 
privilege for buying, selling, working 
or using a thing which the public 
freely enjoyed prior to the grant. Thus 
a monopoly takes something from the 
people. An inventor deprives the pub- 
lic of nothing which it enjoyed before 
his discovery, but gives something of 
value to the community by adding 
to the sum of human knowledge. 
The promotion of science and use- 
ful arts—to use the constitutional 
phrase—is attained by a patent grant 
in three ways: it rewards the inventor 
for his skill and labor in conceiving 
and perfecting the invention; it stim- 
ulates him and others to further ef- 
forts in the same or different fields; 
it secures to the public an immediate 
knowledge of the character and scope 
of the invention, an unrestricted 
right to use it after the patent has 
expired, and the immediate right to 
use any means to the same end that 
is not within the scope of the patent. 


Divergency of Legal Development 
of Copyrights and Patents 


One of the curiosities of our legal 
development is that whereas a single 
constitutional phrase is the founda- 
tion for both copyright and patent, 
nevertheless, both by statute and by 
decisions, the copyright has been giv- 
en the greater liberality, while the 
patent has been continuously limited, 
now almost to the point of extinc- 
tion. There is nothing in the words 
used by the Constitution to justify 
this, for ‘author’, “inventor” and 
“discoverer” have little to choose, as 
among them, in their derivation and 
significance. An author is one who 
begins, forms or originates, one who 
composes or writes a book, etc.; 
whereas an inventor is one who 
comes upon, who meets, who finds, 
who originates; to discover is to ob- 
tain for the first time sight or knowl- 
edge of something, to find out, to 
ascertain. Neither “invention” nor 
“discovery” connotes “by ingenuity” 


Patent Law 


or “‘by genius” or “by intuition” or 
“by proficiency”; yet the courts have 
so limited patentable inventions, 
even beyond the implication of those 
words. To the contrary, in aid of 
authors, the word “writing” has been 
enlarged, both by statute and by 
court decisions, to “include books 
that the old guild of authors would 
have disdained, catalogues, mathe- 
matical tables, statistics, designs, 
guidebooks, directories, and other 
works of similar character”. National 
Telegraph News Co. v. Western Un- 
ton Telegraph Co., 119 Fed. 294, 297. 
It has also been expanded to include 
a photograph? and a circus poster.* 
Intellectual, literary or artistic merit 
is no longer considered essential to 
a copyright. Originality still is nec- 
essary in the sense that the proprietor 
must not have copied an older work; 
but if he has hit independently upon 
an old theme, his copyright is still 
good, notwithstanding.* The work 
does not have to be unique, in whole 
or in part; a copyright on a list 
giving the dimensions of piston rings 
has been sustained. Ordinary direc- 
tories and similar compilations are 
copyrightable, although none shows 
the touch of genius, or anything 
beyond the scrivener’s menial task. 
It has been made to include dramatic 
rights, i.e., the power to exclude 
others from dramatizing the story 
contained in a novel, for example;* 
also the right to make motion 
pictures based on copyrighted books.® 
Both of these show a control of the 
idea, as distinguished from a mere 
copy—which is all that is implied 
by the word itself. It has been held, 
generally, that a copyright is in- 
fringed if any part of its subject is 
appropriated.? 


Differences Between Patents 
and Copyrights 


By statute as to patents, on the other 
hand, the inventor must not only 
describe his creation, but must “dis- 


. Lithographic Co. v. Sarony, 111 U. $S. 53. 
. Bleistein v. Donaldson, 188 U. S. 239. 

. Fred Fisher, Inc. v. Dillingham, 298 Fed. 145. 
. Sec. 1 of Copyright Act. 

. Kalen v. Horper Bros., 222 U. S. 55. 

. Harper v. Shoppell, 28 Fed. 613; DaPrato v. 
Giuliani, 189 Fed. 90. 
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tinctly claim” as much of it as he 
asserts to be the subject of the patent 
and the courts must regard the claim 
as bounding the patent. The contrast 
is obvious. 

Again, a copyright extends for 
twenty-eight years with the unquali- 
fied right of renewal for another 
twenty-eight years. Whereas a patent 
lasts for but seventeen years, and it 
takes a special act of Congress to get 
a renewal—and such a special act has 
been but rarely passed. 

A diligent student could scarcely 
find a case in the books in which the 
subject of a copyright is held to be 
uncopyrightable, and few enough in 
which, for any technical or other 
reason, copyrights have been stricken 
down. 

Yet, in the past fifteen years in 
particular—beginning about the year 
1932 or 1933—the in which 
patents were previously held by the 
courts has been replaced entirely by 
a distaste which has become so strong 
as to liken the chance of a patent 
succeeding in the courts to that of 
the traditional camel passing through 
the needle’s eye. It is said that the 
change came when Chief Justice Taft 
retired from the Supreme Court, af- 
ter which, at a conference among its 
members, it was decided that too 
much favor had been shown patents 
and that the standards for “patent- 
able invention” should be raised sub- 
stantially. Whether the tale be true 
or apocryphal, it is the case that from 
that time substantially all patents 
have been declared invalid in the 
Supreme Court, and the result has 


favor 


been most destructive, because the 
lower courts are of course constrained 
to follow suit. 


Toll of the New Policy 
in the Supreme Court 


The slaughter has been terrific. In 
one notable case the Supreme Court 
has held a patent in the wireless art 
—the four tuned circuits of prime 
consequence in their day—invalid for 
lack of invention although the lower 
courts, and the British and French 
courts as well, had held it valid con- 
sistently for a period of ten or twelve 
years.§ Other instances might be mul- 
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tiplied, for almost every patent now 
coming to the Supreme Court, and 
by far the greater number to every 
other federal court, are now declared 
to be invalid, even if novel and 
useful, for the lack of the “touch of 
genius”. 

The effect upon the patent system 
1933, 48,786 
patents were taken out in the United 
States; in 1947, 20,149 only were 
secured—a diminution of 59 per cent 
in fourteen years. 

A graph prepared for the National 
Association of Manufacturers shows 


has been marked. In 


that the per capita issue of patents 
from 1880 to 1933 was substantially 
that is, the number of 
patents in relation to population; 


constant, 


whereas, as we have seen, with a 
rising population, betWeen 1933 and 
1947 the decline in patents was over- 
whelming. Obviously, invention is 
being discouraged and the progress 
of science and the useful arts is being 
arrested. 


Result Is a Secreting 
of Invention and Discovery 


It is quite likely that, wherever 
possible, inventors are keeping their 
discoveries secret, with the intention, 
in some cases at least, of disclosing 
them confidentially to others and 
making private agreements for their 
utilization. Others, including some 
of the larger corporations, may 
utilize them in secret, where the 
circumstances warrant. All of this 
because the government, through 
the courts, is failing in its duty to 
enforce its contract with the in- 
ventor. That such a duty exists was 
declared by Chief Justice Marshall 
in Grant v. Raymond, 6 Peters, at 
page 241: 

It [the patent] is the reward 
stipulated for the advantages derived 
by the public for the exertions of 
the individual, and is intended as a 
stimulus to those exertions. The laws 
which are passed to give effect to this 
purpose ought, we think, to be con- 
strued in the spirit in which they have 
been made; and to execute the con- 
tract fairly on the part of the United 
States, where the full benefit has been 
actually received. ... The public yields 
nothing which it has not agreed to 
yield; it receives all which it has con- 





tracted to receive. The full benefit of 
the discovery, after its enjoyment by 
the discoverer for fourteen years, is 
preserved; and for his exclusive enjoy- 
ment of it during that time the public 
faith is pledged. That sense of justice 
and of right which all feel, pleads 
strongly against depriving the in- 
ventor of the compensation thus 
solemnly promised. . 


Elimination of Courts’ Power 
To Speculate Is Urged 


The remedy is to eliminate by 
statute the power of courts to declare 
patents invalid on grounds other 
than those of novelty and utility 


(provided, of course, that the 
statutory requirements for their 
issuance have been complied with) 
—i.e., take away the power to 


speculate about the degree of genius 
involved in the creation of any new 
and useful thing. The Patent Office 
examines each application filed, and 
if it finds novelty and utility it 
grants the patent. But the courts 
now look for something more—“the 
flash of genius”—and strike down 
the grant, which has become a con- 
tract between the inventor and the 
government. In doing so they both 
violate the contract and disregard 
the principle that the courts should 
follow the decision of a governmental 
department charged with the duty 
of deciding. 

The change suggested would put 
the interested public in a position 
to determine accurately the chance 
of sustaining any patent. Its validity 
would no longer depend upon 
speculation by the courts as to what 
one skilled in the art might or 
might not accomplish in a given set 
of circumstances, and it would re- 
duce the questions involved to 
definite and ponderable things—to 
novelty and utility alone. It might 
result in sustaining annoying patents 
on relatively trifling things; but it 
would leave as the only indefinite 
condition of a patent suit the ques- 
tion of infringement. One trying to 
make up his mind about an out- 
standing patent would be uncertain 
only on the question of infringement, 
and that, by accepted principles, 








8. Marconi Co. v. U. S., 320 U.S. 1. 
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would be governed by the degree of 
advance shown by the patent, so that 
if the inherent novelty were but 
trifling, a defendant could easily, as 
now and heretofore, avoid it. If, on 
the contrary, the step forward were 





a long one, a corresponding breadth 
of construction would be given the 
patent and infringers would beware 
correspondingly. Such a statute, if 
passed, would be the longest step 
that could be taken to redeem 


A Lenten Message 


patents from the hopeless position 
they are in now. It would relieve 
the courts from the burden of trying 
to resolve the unending conflict of 
evidence and argument over the state 
of mind of the man skilled in the art. 


A Lenten Message to New American Citizens 


® There are many people who think 
that naturalization proceedings 
should be clothed with all the dignity 
and formality possible. Some even 
urge uniformity of procedure in this 
regard. A thoughtful and persuasive 
example of the character of state- 
ment from the bench which might 
influence the courts in addressing 
new citizens upon completion of 
their naturalization was composed 
by Judge Robert N. Wilkin in pre- 
senting the following Lenten message 
to new citizens in his court: 

In compliance with the Resolution 
of Congress it is necessary for me to 
speak with you about the genius of 
our Government and the responsibil- 
ity of citizenship. In order to under- 
stand those two matters it is neces- 
sary to understand the difference be- 
tween our Government and the form 
of government that challenges it so 
vitally today. 

The recent trials of Christian min- 
isters in Europe reveal more than 
any other occurrence the terrible 
depth of the chasm between East 
and West. The forced confessions of 
these churchmen portray a form of 
torture more diabolical than any- 
thing heretofore known. The per- 
secutors of the early Christians put 
out their victims’ eyes, tore out their 
tongues, cut off their hands, fed them 
to wild beasts; but they left them 
their characters, their transcendent 
faith and courage. These modern 
persecutors seek to destroy the very 
soul of their victim so far as its 
earthly function is concerned. They 
change the very personality of their 
victim and expose him to degrada- 
tion and shame. By some fiendish 
practice they make their victim con- 
fess crimes which his entire life and 
former nature refute. He is then con- 


demned for what is manifestly im- 
possible. Such is the modern practice 
of Oriental despotism. But that is 
not possible in the West. 

Four hundred years ago English 
judges refused to accept confessions 
induced by torture. One hundred 
and seventy years ago our Constitu- 
tion provided that no one should be 
compelled to testify against himself 
nor be denied counsel of his own 
choosing. Western civilization gen- 
erally has provided independent 
courts for the protection of man’s in- 
alienable or God-given rights. 

This divergence between East and 
West is due to the fact that the East 
has adhered to the Byzantine ideol- 
ogy of state and law while the West 
has adopted Roman jurisprudence. 
Eastern polity is based on the theory 
of absolute sovereignty and the con- 
cept that law is the command of the 
State. Western jurisprudence teaches 
that the State itself is subject to law 
and that law is right reason accord- 
ing to nature, or Natural Moral Law. 

Stoic philosophy and Christian 
ethic combined to impress upon 
Roman jurisprudence, and through 
it on Western civilization, the en- 
lightened and elevated views of life 
which bridged the chasm between 
East and West and emancipated 
mankind within its influence from 
subjugation to despotic rule. Men 
of the Christian Church, when they 
had raised Western Europe out of 
the cruel anarchy of feudalism, served 
as ministers of state and judges of 
law, and for the first time imple- 
mented the principles of classic hu- 
manism and Christian ethic. Men of 


the Church examined the function 
and purpose of law and state and 
held that both were under God. They 
taught that there was a will superior 


to the collective will of men and an 
eternal law which was the basis and 
the critique of all positive or man- 
made law. Such ministers of state as 
Lanfranc, Hubert Walter, Stephen 
Langton and Sir Thomas More, and 
such judges as Bracton, Fortescue, 
Coke and Blackstone, taught that the 
principle to which all civil authori- 
ties were subject and to which all 
earthly interests should be sacrificed, 
is that immutable, perfect and eter- 
nal law of God. It is through obedi- 
ence to that law that man finds 
freedom. As Cicero, the great Roman 
lawyer said, “We are in bondage to 
the law in order that we may be 
free”; and as Burke, the great Eng- 
lish statesman and lawyer, taught: 
There can be no freedom except 
where there is “virtue and order”. 

Thus we see that Western civiliza- 
tion, which is so challenged today 
by the atheistic and amoral forces 
of the East, was in its origin and still 
is Christian civilization. The term 
“Christian civilization” need not nec- 
essarily include or imply religious 
mythology, church dogma, creed or 
ritual. The substance and reality of 
its meaning is that right relationship 
between man and man, and man and 
God which was exemplified in the 
life of Jesus of Nazareth and which 
found its highest expression in the 
Sermon on the Mount, the Lord’s 
Prayer, and the teaching of charity— 
caritas, meaning tender concern for 
others. 

Since that is the basis of Western 
civilization, it is apparent that if 
we are to save Western civilization 
in order to enjoy its freedom and 
its respect for the human person, 
we must preserve the essence of 
Christian teaching and portray it in 
our own individual lives. 
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William Lynn Ransom: 


His Task Is Done 


® William L. Ransom, President of 
the American Bar Association, 1935- 
1936, Editor-in-Chief of the Jour- 
NAL, July, 1946, to November, 1948, 
died suddenly on February 19, at 
Cambridge, Massachusetts. He was 
born in Harmony Township, Chau- 
tauqua County, New York, June 24, 
1883. 

As a boy he came to know the 
exacting daily routine of life on a 
farm. 

When he and his parents moved to 
Jamestown, New York, he completed 
his high school course and then sup- 
plemented that phase of his formal 
education by engaging in newspaper 
work and serving as executive secre- 
tary to the mayor. 

He was attracted to the profession 
of the law which he was destined to 
ornament so brightly. His legal edu- 
cation was obtained at Cornell Uni- 
versity. There he took his LL.B. de- 
gree. In July, 1905, he was admitted 
to the Bar in Rochester, New York. 

That same year he began his prac- 
tice in Jamestown as a member of 
the firm of Ransom & Cawcroft. 

Two years later found him em- 
barked on his long and honorable 
career in New York City. For some 
years he was associated with William 
M. Ivins in general practice. Then, 
at the age of thirty, he was the suc- 
cessful fusion Republican and In- 


dependent Democratic nominee for 


Judge of the City Court of New York 
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City. The ticket was headed by John 
Purroy Mitchel as candidate for 
mayor. Victory at the polls followed. 

After something over three years 
on the bench, during which time he 
made a name for himself in helping 
to improve the administration of 
justice in the courts of New York, 
Judge Ransom resigned 
office and soon became Chief Counsel 
for the Public Service Commission 
of the Ist District of the state. 

In general practice again in 1919, 
he became a partner in the firm in 
which he remained the rest of his 
life,—eventually known as Whitman, 
Ransom, Coulson & Goetz. 

His practice took him for many 
years into many federal and state 
courts throughout the country. 

His active interest in the American 
Bar Association began in 1920. He 
was chairman of the Section of Pub- 
lic Utility Law, member of the Gen- 
eral Council, from New York, on the 
Executive Committee for a full three- 
year term. His interest in the activi- 
ties of the organized Bar brought 
him into lively participation in the 
affairs of the New York State Bar 
Association, the Association of the 
Bar of the City of New York, the New 
York County Lawyers’ Association 
and the Westchester County Bar As- 


judicial 


sociation. He was a charter member 
of the American Law Institute and 
for three years President of the Cor- 
nell Law Association. 


In the American Bar Association, 
Judge Ransom occupied many posts 
of distinction and high responsi- 
bility. He was never more brilliant 
than when he was working as chair- 
man of the Committee on Peace and 
Law Through United Nations, or as 
Editor-in-Chief guiding the JOURNAL 
to its high place among the legal 
magazines of the world, or, when 
President, by the force of his person- 
ality, playing such an influential part 
in the reorganization of the Associa- 
tion on an effective, representative 
basis. 

Judge Ransom served the Associa 
tion with unsurpassed devotion up to 
the very moment of his death. His 
doctors had advised him that he lived 
in constant jeopardy but, as he had 
said to friends,—“I intend to keep 
going full steam ahead until the axe 
falls.” That he could continue to 
carry so heavy a load as long as he 
did was due largely to his rugged 
constitution ‘and his indomitable 
spirit, but even more to the inspira- 
tion, guidance and ministrations 
tendered with unfailing loyalty by 
his helpmate, Mrs. Ransom. 

All that he did for the Association 
and for the whole legal profession 
can be told only when his biography 
is written. Herein all that can be 
done is to remind ourselves of his 
three outstanding achievements. 

First, he was the leader of a small 
group of far-sighted men who ac- 
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WILLIAM L. RANSOM 


complished the reorganization of the 
Association in 1936. Thus he enabled 
it to take the first great step towards 
becoming a_ truly 
body entitled to speak for all the 


lawyers in our country. The obstacles 


representative 


to be overcome were formidable and 
stubborn. It was not just a simple 
case of uprooting the “vested in- 
The 


tives” were splendid men who had 


terests.”” so-called ‘‘conserva- 
worked hard to build up the Associa- 
tion, who were deeply attached to it, 
and who could not bear to see its 
control given over into the hands of 
those who had never manifested any 
The 


complexity of the problem has been 


real concern for its welfare. 
stated accurately and compassion- 


ately by Philip J. Wickser in his 


scholarly article entitled ‘“Repre- 
sentative Government in the Ameri- 





can Bar Association” published in 
the January, i933, issue of the 
Journat (19 A.B.A.J. 17). 

When Judge Ransom became 
President in 1935 he could have 
avoided the battle. He knew the re- 
form was long overdue, but his elec- 
tion had carried with it no specific 
mandate. He was not morally bound 
and he could have taken the easier 
course. 

The compulsion that was on him 
came from within and was generated 
by his own character. He aroused 
the country by addressing bar associa- 
tions, informing them of the reorgan- 
ization plan, and seeking their sup- 
port. At the 1936 Annual Meeting in 
Symphony Hall in Boston he even 
cut short his presidential address so 
that the whole day could be devoted 
to debate. He insisted that his op- 


William Lynn Ransom 


ponents be given all the time they 
wanted. When the assembly became 
restive because of what seemed to be 
purely obstructionist tactics, he re- 
minded the members, “This 
meeting of lawyers, and lawyers know 


is a 


why freedom to speak and plead 
one’s cause is a sacred right that 
must be upheld at all times and 
under all conditions”. 

This remarkable fairness, together 
with the uncontrovertible logic of 
his argument for reorganization, re- 
sulted at the day’s end in an over- 
whelming victory. 

When the legal profession in the 
United States is properly organized 
as it must be if we are indeed to be 
a profession instead of just a con- 
glomeration of individuals who have 
passed bar examinations, the two 
names which will signify the first 
and the second great forward steps 
will be those of Judge Simeon E. 
Baldwin and of Judge William L. 
Ransom. 

Second, he served as an associate 
editor and then as Editor-in-Chief of 
the AMERICAN BaR_ ASSOCIATION 
JournaL. Building on the strong 
foundation laid by Major Tolman, 
he made it the most influential legal 
periodical in the world. The JouRNAL 
was read widely and also in high 
places. Some of his editorials helped 
shape the destiny of our country, 
especially in the field of foreign re- 
lations. This record must include 
the fact that he was denounced as a 
“war-monger” by Mr. Vishinsky, the 
Soviet member of the United Nations 
Security Council. 

Shortly after Judge Ransom’s re- 
tirement as Editor-in-Chief, an ac- 
count of his brilliant leadership and 
inspired writing was published in 
the November, 1948, issue of the 
Journat (34 A.B.A.J. 982) and the 
reader may refer to that for a more 
detailed story. 

Third, when the House of Dele- 
gates decided that the Association 
needed a special committee to ad- 
vise it how it could best promote 
peace among nations under interna- 
tional law, Judge Ransom was ap- 
pointed chairman. He served as 
chairman of the Committee for Peace 
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William Lynn Ransom 


and Law Through United Nations 
until his death which occurred while 
he was attending a conference of in- 
ternational law experts in Langdell 
Hall at Harvard University Law 
School. 

As chairman he had engineered 
three series of Regional Group 
Conferences held in various cities 
throughout the United States. He 
devised a cooperative plan with the 
Canadian Bar Association and simi- 
lar conferences were held in Canada. 
The first series was concerned with 
the International Court of Justice 
and adherence thereto by the United 
States; the second with the progres- 
sive development of international 
law; the third with the Declaration 
of Human Rights and its implemen- 
tation. This final series was opened 
in Boston on February 11, 1949. It 
was an unusually successful meeting 
attended by leading judges and law- 
yers from all parts of New England 
and by representatives from the 
United States Department of State 
and from the Canadian Bar Assotia- 
tion. Judge Ransom made the open- 
ing statement. His enthusiasm for 
the work that lay ahead was un- 
bounded and he was thrilled by the 
large attendance and earnest discus- 
sion at the meeting which he called 
“the opening gun of the campaign.” 

For this Committee he reported 
to the House of Delegates twice a 
year. These reports are remarkable 
documents. Because events were mov- 
ing swiftly, the reports had to be 
written at the latest possible moment 
and then be printed overnight. To 
recommend constructive action al- 
ways involved estimates as to the 
future of the world and the forces 
that would shape it. His faith was 
rooted in the conception of inter- 
national justice according to inter- 
national law. Because he never de- 
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viated from that, his prophecies were 
surprisingly accurate and his recom- 
mendations, which the House of 
Delegates steadily followed, have 
been justified by the course of time. 

At the Annual Meeting in 1947 
the Association’s Gold Medal—the 
most coveted award that can come 
to an American lawyer—was_be- 
stowed on Judge Ransom. President 
Carl B. Rix read the citation which 
set out in three numbered para- 
graphs the three separate and distinct 
achievements which I have endeav- 
ored to summarize in this tribute. 

All sentient beings necessarily be- 
come philosophers when they stand 
in the presence of death. What is the 
meaning of life, what is revealed by 
religion, what intuitive understand- 
ing can be gained through great 
music and poetry, what has been the 
guiding creed of men we have known 
well, admired greatly, and respected 
profoundly? 

Because Judge Ransom was so 
strong and self-reliant, because he 
never feared battle and could be 
ruthless on occasion, and because 
he said little about himself, his many 
friends probably wonder what his 
own central philosophy really was. 
They know that from some reservoir 
of power within himself he could 
draw an almost inexhaustible supply 
of courage and resolution. 

After I had come to know him 
well, I once asked him that question. 
At the time he made no response. 
Later he wrote that I could find a 
perfect exposition of his own views 
in the concluding chapter of Henry 
George’s Progress and Poverty. 
Most of us have read that book as an 
economic treatise; few, I think, are 
familiar with the conclusion. Inas- 
much as Judge Ransom adopted the 
words for his own, it is appropriate 
to quote a few of the lines. 





“My task is done. 
“Yet the thought still mounts. We 
are surer that we see a star when we 
know that others also see it. 

“To how few of those who sow the 
seed is it given to see it grow ... Must 
not Truth and Justice have some- 
thing to give that is their own by 
proper right—theirs in essence, and 
not by accident? 

“The yearning for a further life 
is natural and deep. It grows with 
intellectual growth, and _ perhaps 
none really feel:it more than those 
who have begun to see how great is 
the universe. 

“When we see that economic law 
and moral law are essentially one, 
and that the truth which the intellect 
grasps after toilsome effort is but 
that which the moral sense reaches 
by a quick intuition, a flood of light 
breaks in upon the problem of indi- 
vidual life. 

“The mind barely begins to awake 
ere the bodily powers decline. With 
the death of the body, it passes 
away. Unless there is something 
more, there seems here a break, a 
failure; (but) we cannot conceive of 
a means without an end. 

“What then is the meaning of life— 
of life absolutely and inevitably 
bounded by death? To me it seems 
intelligible only as the avenue and 
vestibule to another life. 

“The great fact which Science in 
all her branches shows is the univer- 
sality of law. Though Truth and 
Right seem often overborne, we may 
not see it all. How can we see it all? 

“Shall we say that what passes from 
our sight passes into oblivion? No, 
not into oblivion. Far, far beyond 
our ken the eternal laws must hold 
their sway.” 

REGINALD HEBER SMITH 


Boston, Massachusetts 
February 26, 1949 
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Dean G. 
ACHESON 


Acme 


® Secretary of State George C. Mar- 
shall was educated at Virginia Mili- 
tary Institute and the Army Staff 
College; his adult life has been spent 
in the United States Army. Dean G. 
\CHESON, his successor at the State 
Department, was educated at Groton, 
Yale and Harvard, and made his first 
reputation as a trial lawyer in Wash- 
ingten, D.C. One of AcHEsoN, the 
lawyer’s, first acts as the nation’s chief 
diplomat was to assure Congress that 
there would be no change in Mar- 
shall, the soldier’s, policies. 

Mr. ACHESON is no stranger at the 
State Department. He was Assistant 
Secretary of State from 1941 to 1945, 
and Under Secretary from 1945 to 
1947. During that time he was re- 
sponsible for many important polli- 


cies. He collaborated with David 
Lillienthal on the atomic energy re- 
port which served as the basis for 
United States policy on atomic 
power. He helped fashion the Tru- 
man Doctrine and its implementing 
program, the Marshall Plan. 





Born April I1, 1893, at Middle- 
town, Connecticut, Mr. ACHESON is 
the son of an Episcopal Bishop of 
Connecticut. His mother was the 
social leader of Middletown, and the 
daughter of a wealthy family. Mr. 
ACHESON thus has the background 
traditionally assigned diplomats. 

He was law clerk for Justice Bran- 
deis for two years after receiving his 
law degree from Harvard in 1918, 
and an ensign in the Navy during 
World War I. He had a brief career 
as Under Secretary of the Treasury 
during Franklin Roosevelt’s _ first 
term. He resigned because he con- 
sidered the Administration’s “gold- 
purchase” plan to raise commodity 
prices unconstitutional, and said so. 


He has been a member of the Associa- 
tion since 1932. 


Louis A. 
JOHNSON 


® President Truman’s appointment 
of Louis A. JOHNSON to succeed 
James Forrestal as Secretary of 
Defense on April | places a burly 
six-foot-two successful lawyer at the 
head of the Armed Forces. Some 
have criticized the appointment as 
payment for a political debt; others 
have praised it, recalling Mr. JoHN- 
son’s record as Assistant Secretary of 
War during the eventful years 1937 
to 1940. 

The new Secretary's biggest task 
will be to complete the unification 
of the Armed Services voted by Con- 
gress in 1947. While generally said 
to be air-minded, Mr. JOHNSON 
served as captain in the Infantry 
during World War I, and as Assis- 


tant Secretary he demonstrated his 
fairness toward all branches by work- 
ing for an equitable allocation of 
industrial facilities and matériel in 
the event of war, and by insisting 
that more Navy men be brought into 
the Army Industrial College. 

He gained the attention of Presi- 
dent Roosevelt in 1933 during the 
battle for a veterans’ bonus when he 
was National Commander of the 
American Legion. He became Assis- 
tant Secretary of War in 1937, and 
boldly advocated rearmament de- 
spite the objections of his superior, 
Secretary Woodring, who was a 
devoted pacifist. He favored armored 
forces over cavalry, and was respon- 
sible for large orders for B-17 
bombers. He promoted the designing 
of the famous B-29. In 1939 he 
remarked that an air force of 30,000 
planes might be necessary, and 
touched off a small explosion and 
loud jeers in the press. Only six 
months later a goal of 50,000 planes 
was adopted by the War Department. 

Mr. JoHNson’s firm in Clarksburg, 
West Virginia, is Steptoe and John- 
son, a combination which some pro- 
fess to find prophetic. His friends de- 
scribe him as “dynamic” rather than 
“diplomatic”, but nonetheless, he 
has had some personal success in 
politics. During his first term in the 
West Virginia House of Representa- 
tives, at the age of 26, he was Chair- 
man of the Judiciary Committee and 
majority leader of the House. 

The new Secretary has been a 
member of the American Bar As- 
sociation since 1921. He received his 
law degree from the University of 
Virginia in 1912, and at once began 
practicing law in Clarksburg, West 
Virginia, because he thought it a 
“young man’s town”. At college, he 
was a heavyweight boxer and 
wrestler, and he is an inveterate 
“joiner”: Who’s Who in America 
lists him as belonging to twenty-five 
organizations—bar associations, fra- 
ternities, veteran’s groups and clubs 

besides the Democratic party and 
the Episcopal Church. 
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Lawyers in the News 





Acme 


® Characterized by Senate Majority 
Leader Scott W. Lucas as “an excel- 
lent minority appointment”, Hugh 
W. Cross, of Illinois, was nominated 
March 8 by President Truman to be 
a member of the Interstate Com- 
merce Commission. 

Mr. Cross, who served two terms 
as Lieutenant Governor of Illinois, 
is considered one of the ablest men 
in the Republican party of his state, 
and his nomination to the Commis- 
sion aroused speculation in Illinois 
political circles as to its effect on his 
political career. Members of the Com- 
mission are barred from political 
activities by the Hatch Act. Mr. 
Cross’ confirmation by the Senate 
will fill the vacancy in the Commis- 
sion caused by the death January 2 of 
George M. Barnard of Indiana. This 
term will expire in 1950, and Mr. 
Cross will then be able to enter the 
political jousts again if he so chooses. 

A member of a pioneer family 
which settled near his home town of 
Jerseyville, Illinois, over a century 
ago, Mr. Cross is 52. He received his 





law degree from the University of 
Illinois in 1921, and has practiced in 
Jerseyville and Alton. He operates 
his family’s farm in addition to his 
law practice. He is married, and has 
two children. 

His political career began in 1932 
when he was elected to the Illinois 
House of Representatives, where he 
served four successive terms. He was 
Speaker of the House from 1939 to 
1941. 

He was elected Lieutenant Gov- 
ernor in 1940, and was re-elected in 
1944. He did not run for a third term 
in 1948. By provision of the Inter- 
state Commerce Act, appointment 
of a Republican was mandatory, 
since there are six Democrats on the 
Commission at present, and no more 
than six may be members of the ma- 
jority party. 

Senator Lucas predicts his early 
confirmation by the Senate, and Mr. 
Cross has announced that he will 
accept if approved by the upper 
house. 


Walter T. 
FISHER 





® The new Chairman of the Illinois 
Commerce Commission is Walter T. 


COMMITTEE ON LAW LISTS 


FisHER, of Chicago. Appointed by 
Gov. Adlai E. Stevenson for a term 
of two years, Mr. Fisher began his 
duties with the Commission March 1. 

Born in Chicago on February 20, 
1892, the son of the late Walter L. 
Fisher, former Secretary of the Inte- 
rior, he graduated from the Chicago 
Latin School in 1909, and from Har- 
vard College in 1913. He studied law 
at the University of Chicago, trans- 
ferred to Harvard, receiving his law 
degree from the latter in 1917. 

He has practiced law in his native 
city since his admission to the I}linois 
Bar in 1918, except for one year's 
service as assistant general counsel 
of the War Finance Corporation 
from 1921 to 1922. He has served as 
counsel for the Chicago agency of the 
Reconstruction Finance Corpora- 
tion, and as an alternate public mem- 
ber of the National Defense Media- 
tion Board during World War II. 
The War Labor Board appointed 
him as a mediator and arbitrator in 
various labor disputes during the 
war. In his own state, he was a trustee 
of the University of Illinois from 
1929 to 1931. He is a director of the 
Amalgamated Trust and Savings 
Bank, of Chicago, and was its presi- 
dent from 1926 to 1929. 

Mr. Fisher has been a member of 
our Association since 1923, and has 
served as a member of the Special 
Committee on Low-cost Legal Serv- 
ice since 1943. He has been Chair- 
man of that Committee since 1946. 
He also served on the Committee on 
Legal Service Policies in 1945 and 
1946. 


On March 3, 1949, the Special Committee on Law Lists issued a letter of 
intention to the Probate Attorneys Association, 210 West 7th Street, Los 
Angeles 14, California, covering its membership roster. The letter of inten- 
tion bears December 31, 1950, as the expiration date. 

For other letters of intention and certificates of compliance issued, see 
the February and March, 1949, issues of AMERICAN BAR ASSOCIATION JOURNAL. 
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Inter-American Bar Association: 


lts Sixth Conference To Be Held at Detroit 


by Joseph A. Moynihan - President, Inter-American Bar Association 


® With a constitution signed by rep- 
resentatives from thirteen American 
countries, it is the hope of those who 
have faith in the establishment olf 
better hemispheric understanding 
that the progress of the Inter-Ameri- 
can Bar Association will emulate that 
of the original thirteen colonies of 
our own United States. Great prog- 
ress has been made since that six- 
teenth day of May, 1940, when a 
group of distinguished lawyers, rep- 
resentatives of twenty bar associa- 
tions from North, South and Central 
(America, and the West Indies, be- 
came signatories to a pact binding 
together the bench and Bar of the 
countries of the Americas. 

It was in Washington, D. C., at 
the sessions of the Eighth American 
Scientific Congress that the nebulous 
ideas of several members of the Bar 
took root and flowered into an organ- 
ization of international importance. 
Participating in the planning and 
organization of the Inter-American 
Bar Association were lawyers from 
Brazil, Colombia, Costa Rica, Cuba, 
Dominican Republic, Ecuador, Haiti, 
Honduras, Mexico, Panama, Peru, 
Venezuela and the United States. Its 
membership limited to associations 
rather than individuals, today’s roster 
includes over eighty associations 


of national, state, city and local level 
from twenty nations in the Western 
Hemisphere. In addition to those 
countries which nine years ago estab- 
lished the IABA, the following now 


boast bar association participation: 
Argentina, Bolivia, Canada, Chile, 
Guatemala, Paraguay and Uruguay. 


Ideals of Inter-American Bar Group 
Described in Its Constitution 


rhe uniting of professional men and 
women in the Americas through 
their bar organizations is a telling 
symbol of good neighborliness, as 
evidenced by the ideals of the IABA 
as set forth in Article I of its Con- 
stitution: 

To establish and maintain relations 
between associations and organiza- 
tions of lawyers, national and local, in 
the various countries of the Americas, 
to provide a forum for exchange of 
views. 

To advance the science of jurispru- 
dence in all its phases and particularly 
the study of comparative law; to pro- 
mote uniformity of commercial legis- 
lation; to further the diffusion of 
knowledge of the laws of the various 
countries throughout the Americas. 


To uphold the honor of the pro- 
fession of the law; and to encourage 
cordial intercourse among the lawyers 
of the Western Hemisphere. 


To meet in conference from time to 
time for discussion and for the pur 
poses of the association. 

Lawyers the country over are sym- 
pathetic to these principles, and it 
is hoped that those state and local 
associations whose names do not 
appear on the membership rolls soon 
will affiliate themselves with the In- 
ter-American Bar Association. 


With a four-day meeting in Ha- 
vana, Cuba, in March, 1941, the First 
Conference came to a successful con- 
clusion under the presidency of Dr. 
Manuel Fernandez Supervielle, who 
was also President of the Colegio de 
Abogados de la Habana. High Cuban 
government officials participated, in- 
cluding the President and the Secre- 
tary of State. 

The Second Conference was in ses- 
sion in Rio de Janeiro, Brazil, August 
7-12, 1943, under the leadership of 
Dr. Edmundo de Miranda Jordao, 
President of the IABA and of the 
host association, the Instituto da 
Ordem dos Advogados Brasileiros. A 
cordial welcome was extended the 
delegates by the nation’s President 
and other high ranking officials. 

The Third Conference was held 
in the delightful capital of Mexico, 
and drew such luminaries as the 
President and Secretary of State of 
the country. Presiding officer of the 
Conference was Licenciado Carlos 
Sanchez Mejorada, then President 
of the Barra Mexicana. 

Dr. Oscar Davila, who was Presi- 
dent of the Colegio de Abogados de 
Chile, became President of the Inter- 
American Bar Association and did 
much to insure a most successful 
Fourth Conference. With the open- 
ing session held in the Hall of Honor 
of the National Congress, once again 
were the distinguished delegates wel- 
comed by the nation’s leaders. 

(Continued on page 347) 
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a The Foundation of Our Profession 


In 1948 there were over 46,000 law students in approved 
law schools, and over 10,000 more in unapproved law 
schools. At the present time there are approximately 
450 law student subscribers to the AMERICAN Bar As- 
SOCIATION JOURNAL. 

In the United States we have nothing comparable to 
the Inns of Court in England. Nevertheless it is at law 
student level that the young lawyer of the next genera- 
tion first conceives an awareness of professional ethics 
and the fundamental duties of a lawyer. The American 
Bar Association has fostered the highest ethics in the 
legal profession. It has demonstrated the lawyer's duties 
to his profession, to the public, to the bench and to the 
Bar. It has displayed a high concept of public service. 
These standards must be brought home personally to 
young men in law schools. This can best be done by close 
association with members of the legal profession, which 
means through bar association activity in some form. 
It offers a fertile field to the individual member of our 
Association to give of his time and talents toward build- 
ing the foundation of our profession for the future. 

These law students are undeniably a real part of the 
legal profession, yet in the past the American Bar As- 
sociation has had no form of student membership, affil- 
iation or sponsorship. It does no organized work as yet 
as an Association in law schools. For several years past 
the Junior Bar Conference, however, has had an active 
Committee on Relations with Law Students which has 
done some very good work, particularly recently under 
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the past chairman of that committee, Father Joseph 
T. Tinnelly of St. John’s University Law School in 
Brooklyn. 

This state of affairs has been a matter of serious con- 
cern to the deans of some of our leading law schools. 
Recently Professor Charles Joiner of Michigan Law 
School conducted a survey among the deans of the law 
schools on the American Bar Association's approved list. 
Ihe results indicated that the deans were rather gener- 
ally of the opinion that a student bar association would 
be beneficial and a valuable aid to the law school cir- 
riculum and to the students themselves. The imparting 
to law school students of the standards and ideals of 
the profession and the opportunities and responsibilities 
for community service can be best done by the organized 
Bar. Real service to embryonic lawyers in law schools 
can be performed by our Association by providing 
speakers, by advising about different types of law prac- 
tice, and by assisting in the placement after graduation 
of young lawyers. These are not small matters to lawyers 
of the next generation. 

It is, of course, obvious that law students are not 
licensed practitioners and are therefore not eligible for 
bar association membership. This fact raises problems 
affecting the present constitutional requirements of our 
Association. Article II, Section I of our Constitution 
limits membership to “Any person who has been duly 
admitted to the Bar of any state .. .”” This constitutional 
barrier, however, does not and should not prevent the 
sponsorship of law student associations in approved law 
schools throughout the United States. 

The Mid-Winter Meeting of the Association in Chi- 
cago saw real progress made in this direction. The Jun- 
ior Bar Conference presented a recommendation to the 
House of Delegates in the following form, which the 
House approved: 


The Junior Bar Conference recommends that it be in- 
structed to sponsor an American Law Student Association 
with a constituent student association in each approved 
law school. 

That the governing body of the American Law Student 
Association consist of a House of Delegates, made up of 
representatives of each of the local student associations and 
a council consisting of the officers of the Junior Bar Con- 
ference, the Chairmen of the Junior Bar Conference Com- 
mittees on Relations with Law Students, and Membership, 
two members of the Board of Governors designated by the 
President of the American Bar Association and the principal 
officers of the American Law Student Association. 

That the House of Delegates of the American Law 
Student Association meet at the time and place of the 
annual meeting of the American Bar Association and that 
the delegates to and members of the American Law Student 
Association be afforded by the American Bar Association, 
the: privilege of attendance at its meetings. 


The House on February | also adopted a resolution pre- 
sented by the Beard of Governors which provided that 
the Special Committee on Relations with Law Students 
be authorized to continue its studies with respect to the 
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problems posed in its preliminary report to the Board. 
These steps mark the first real progress made by the 
American Bar Association. in this neglected field. 

Warped indoctrination in the law schools will make 
for a warped profession in the next generation. On the 
other hand, an ounce of sound doctrine, at the student 
level, with respect to the professional ideals and the 
public obligations of the lawyer, will be worth a pound 
of later learning. The future of the American Bar may 
well depend upon the success of the efforts now being 
made to put the American Bar Association in the law 
schools of the nation. 


a Our Position on the U.N.’s Covenant 


In this issue we publish an article by Moses Moskowitz, 
Secretary of the Consultative Council of Jewish Organi- 
zations and Consultant to the Economic and Social 
Council of the United Nations. The title of the article 
is “Is the U.N.’s Bill of Human Rights Dangerous? A 
Reply to President Frank E. Holman”. 

We are advised that Mr. Moskowitz is not a lawyer. 
The affiliated organizations of the Consultative Council 
of Jewish Organizations are Alliance Israélite Univer- 
selle, The American Jewish Committee, of which Judge 
Joseph M. Proskauer is President, and the Anglo-Jewish 
Association. 

We do not wish it understood that in publishing this 
article the JOURNAL is taking a position contrary to the 
resolutions adopted by the House of Delegates on Feb- 
ruary 24, 1948, and September 7, 1948. Those resolu- 
tions, respectively, are as follows: 

RESOLVED, That the American Bar Association op- 
poses the proposal to create an International Court of 
Human Rights, and urges that the Government of the 
United States adhere to and maintain its stand in favor 
of the International Court of Justice and in opposition to 
a new and separate Court on that subject. 

RESOLVED FURTHER, That the American Bar Asso- 
ciation opposes the proposal to create at this time a stand 
ing Committee under the auspices of the United Nations’ 
Social and Economic Council or its Commission on Human 
Rights, with powers and duties of receiving, investigating 
and endeavoring to adjust or settle, such complaints or 
charges as are brought to it, by a state or by individuals, 
associations or groups, that violations of human rights have 
been committed by or within a state, with procedure where- 
by any such complaints or charges so made and not ad- 
justed may be carried before an International Court as a 
dispute. 

RESOLVED FURTHER, That the American Bar Asso- 
ciation especially opposes the establishment of procedures 
whereby individuals, associations or groups may bring com- 
plaints or charges of violations of a Convention or Cove- 
nant on Human Rights, before any Council, Commission 
or subordinate agency of the United Nations; and urges 
that the right to bring such a complaint or charge, against 
a state or otherwise, be possessed only by such other states 
as have themselves become bound by the Covenant alleged 
to have been violated, and that in case of a difference of 
opinion with respect to the interpretation or application 
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of the Covenant by a state or group of states or any other « The Liability of Carriers 


question arising under the Covenant, the General Assem- 


bly, or the Economic and Social Council if so authorized by 
the General Assembly or the Interim Committee, be em Prior to 1937 the case of Wilkerson v. McC arthy and 


; si ah + Oe a , , ’ ‘ 4 4 
powered to request the International Court of Justice for Swan, Trustees of D. & R. G. W. R. R. Co.,! would have 
an advisory opinion on the subject, such opinion to be been denied certiorari for reasons assigned in the opin- 


binding on those states which have agreed thereto in ad- ion of Justice Frankfurter. If by chance such a case 
vance by signing a special protocol attached to the Cove- 










had come before the Supreme Court, it would have been 





nant. 





disposed of by a unanimous opinion like that of Chief 
RESOLVED FURTHER, ‘That the American Bar Asso- Justice Vinson. 
ciation authorizes its Committee for Peace and Law Through 
United Nations to study further the Draft Covenant on 
Human Rights and the Draft Declaration on Human 
Rights, recently transmitted to the Members of the United pened to the law of such a case within the last decade. 
Nations, as well as the present-or future drafts of Measures (Tiller v. Atlantic Coast Line R. Co., 318 U. S. 54). The 
for Implementation, and to submit to the State Depart- 
ment of the United States and the United States Delegation 
such views or suggestions as may be received from members 
of the Association, such submissions to be first approved 
by the Board of Governors or an authorized sub-committee ment, the change in the law must be accounted for by 
thereof. (February 24, 1948.) a change in the meaning of words used. Negligence in 







If the foregoing statement is correct, and it can hardly 






be doubted, it affords a measurement of what has hap- 








Court by a majority opinion announces that it has not 







abrogated the law of negligence or made carriers in- 






surers of their employees. In view of that positive state- 







such cases cannot mean today what it meant when most 




































practicing lawyers studied law. The change is apparent 
in the decisions in such cases as Wilkerson v. McCarthy 
RESOLVED, That the American Bar Association is of and Swan, Trustees, supra; Wheeling & Lake Erie Ry. 


the opinion that the Draft Declaration on Human Rights Co. et al. v. Keith, 332 U. S. 763 (reported below in 160 
as revised by the United Nations Commission on Human ° . es 
feesngnal < oe ot i F. (2d) 654); Gardner, Trustee, v. Griswold, Admr., 
Rights, and the Draft Covenant on Human Rights, are not at ; i bel : 55 F. (9d) 38 

in such contents or form as to be suitable for approval and $29 U. S. 725 (reported below in 155 F. (2d) 3: 3). 
adoption by the General Assembly of the United Nations It would seem now, in practical administration of the 


or for promulgation and acceptance by the United States law, that negligence may be the failure of the interstate 
and other Member nations. 


[he second resolution is as follows: 





carrier to prevent the accident. Certainly it is now al- 

RESOLVED FURTHER, That to enable the study of ways a question for the jury whether, judged by the test 
the revised texts of those draft documents by the lawyers of what a reasonably prudent person would do, the 
and people of the Member nations, the American Bar ; 
Association is of the opinion that action upon the Draft 
Declaration as submitted to the General Assembly by the 


carrier could have done anything more to prevent the 
accident. There is no standard of duty to which the 





Economic and Social Council, and upon the Draft Cove- carrier can adhere for its protection. No matter to what 
nant when consideration and revision of it is resumed, extent the employee has disregarded its orders or its 
should be deferred by the General Assembly of the United precautions, it is still the province of the jury to deter- 


ations until its regular session in 1949. : 
Nations until its regular session in 194 mine whether the employee shall recover. 


RESOLVED FURTHER, That the American Bar As- If a jury may under the law hold it to be negligence 
sociation is of the opinion that any Declaration on Human for a railroad not to do more, even after it had placed 
Rights should not be in any manner approved, accepted 
or promulgated by or in behalf of the Government of the 
United States except upon and after the submission of such 


chains as a barrier to the use of planks as a crossing 
over a pit, as in the Wilkerson case, or that it is negli- 


document to, and the approval of it by, the Congress of gence for a railroad not to save a man from the conse- 
the United States. quences of his own negligent violation of orders, as in 

RESOLVED FURTHER, That the American Bar Asso- the Keith case, then it can be seen how great the tran- 
citation, through its Special Committee for Peace and Law sition has been from the concept of negligence as 
Through United Nations in conjunction with the appro announced by Justice Holmes in Unadilla Ry. Co. v. 
priate Sections and Committees of the Association, is au- Caldine, 278 U. S. 139. 


thorized to continue its cooperation with the Canadian Bar 


Association, through its appropriate Committee, in the It may be, as the Supreme Court says, an unwarranted f 


further study of the drafts of those documents and the assumption “that juries will invariably decide negli- f 
formulation of joint recommendations concerning them gence questions against railroads”, but that they are f 
i »he y , “ati . .e > 2 O- . . : 

in behalf of the two Associations. (September 7, 1948.) prone to do so is generally recognized by those who are 


familiar with the practice. The amount of litigation 
over this subject indicates the value which counsel for 
plaintiffs attach to submission to the jury. When the 
broken and injured body of the plaintiff is on one side 


Resolutions of the House of Delegates constitute 
action of the Association. Once the House has spoken 
and the Association is thus committed, it is not the 
policy of the JourNAL to take any position on the subject- 
matter of such action in any way opposed to the position 


and the corporation on the other, there is a strong 
emotional appeal which few jurors can resist. It was 


of the Association. 1. Decided in the Supreme Court, January 31, 1949 
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the policy of Anglo-American jurisprudence for hun- 
dreds of years to set a legal check against emotionalism 
in the administration of the law. There were standards 
and safeguards which the disciplined mind of a judg« 
was supposed to enforce. The complaint against the 
“trend and policy” of recent decisions is that it tends to 
undermine or remove such standards and safeguards. 
If there is any standard left, it is such, as Justice Jackson 
says, “as to indicate that the principle is without much 
practical meaning”. 

No doubt a majority of the Justices of the present 
Court, and probably humanitarians generally, will con- 
sider the current condition a favorable consummation. 
They would probably say that the change resulting 
from such decisions has opened a broader way for all 
injured employees into the temple of justice. But the 
apprehension of the JouRNAL, and of all those who 
reverence our balanced system of government, is that 
the method of bringing about such change weakens the 
very foundation of the structure which affords security 
not only to such employees but to all citizens. As Justice 
Jackson said: 

If in this class of cases, which forms a growing proportion 
of its total, this Court really is applying accepted principles 
of an old body of liability law in which lower courts are 
generally experienced, I do not see why they are so baffled 
and confused at what goes on here. On the other hand, if 
this Court considers a reform of this law appropriate and 
within the judicial power to promulgate, I do not see why 
it should constantly deny that it is doing just that. 

It now seems that the only way to clear up the con- 
fusion and lift the compensation of injured employees 
out of the bog of commercialized practice is to pass a 
federal employees insurance law as recommended in 
our editorial, “Trend and Policy of Decisions”, 34 
A.B.A.J. 126; February, 1948. And as there suggested 
it would seem to be high time to consider a system of re- 
habilitation for injured employees. A place of usefulness 
is worth more to a crippled employee than a payment 
of hard cash. 


= An Independent Judiciary 


We hear much of Democracy and Liberty, of a gov- 
ernment of laws and not of men, of justice under the 
law. And in the experience of the present day it is 
demonstrable that a rational system of laws is indispen- 
able to the orderly administration of justice and so, 
indeed, to liberty itself. But these principles, this sys- 
tem, must fail of their objectives unless administered by 
an independent judiciary: a bench, local, state and 
federal, composed of judges of integrity, industrious, 
conscientious in their devotion to their high calling and 
the tasks in hand, free from any thought of obligation 
to answer to the call of politics for special favor—even 
though response be only subconscious. More than that, 
there must be no circumstance lending color to any sug- 
gestion of subservience to political influence. For judges 
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occupy an exalted position. Our citizenry looks upon its 
judiciary with reverence, A severe responsibility rests 
with anyone who would lightly destroy this unreserved 
confidence of the people in their judicial representatives. 
In the justification for this confidence we may well take 
pride; there are those, however, who would undermine 
it by their indifference to the highest standards of judi- 
cial ethics. 

It is well that judges should continue to entertain 
independent views upon political questions and affairs 
of state, and, of course, exercise their franchise. 

Practically all judges are lawyers. While they are 
practicing, many of them occupy positions of responsi- 
bility in the councils of the political parties to which 
they belong. They are precinct captains, ward, township, 
county and state committeemen, delegates to county, 
state and national conventions. Having ascended the 
bench, having been elevated to the office of judge, there 
is impropriety in their continuing to occupy these po- 
litical offices or to participate actively in partisan party 
politics. A judge who responds to the calls of his party 
places himself in a position where he is vulnerable to 
attack, however unfair and unjustifiable, as to his in- 
dependence and freedom from political influence in the 
discharge of his judicial duties. 

The interest of the organized Bar in fostering the 
best method of judicial selection is not so much to find 
better judges as to hold up the hands of those on the 
bench, to encourage and help them in their quest for 
independence. We are proud of our judges, we believe 
in them, and we want them to feel that they can lean 
upon us for support in their effort to free themselves 
from fealty to political overlords, once they are on the 
bench. 

There is no validity to the argument that they owe al- 
legiance which must be recognized, for many of our most 
upright and able judges command the highest respect 
and admiration of politicians, Bar and public alike 
by their very independence in divorcing themselves from 
political activity. They are brave men, the finest exam- 
ples of a free and strong judiciary, steadfast leaders for 
all who would follow in the effort to encourage the 
bench in its ever-recurring struggle to maintain itself 
in single-minded, courageous devotion to the lofty ideals 
in the administration of justice to which so many of 
them so faithfully devote the best years of their lives. 


= The Journal and the Association 


The Journat is published for the members of the Asso- 
ciation. It is their magazine. They keep it alive. Its 
pages are open to all of them for expression of views, 
report of news, suggestions, full-length articles. The 
editors welcome contributions of all sorts, while of 
necessity reserving the right, as they owe the duty, to 
determine suitability in the light of content, subject 
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matter, timeliness and availability of space. The re- 
sponsibility belongs to the Board of Editors to deter- 
mine makeup, character, substance and form—always 
with the objective of presenting in each issue matters of 
lively interest pertinent to the problems of the pro- 
fession. 

In the membership of the Association there are 
thousands entertaining views opposed to the ideas of 
thousands of others upon many live issues on which 
lawyers should and do have definite and firmly held 
opinions. These they should feel free to develop through 
the medium of the JouRNAL. We want both sides of im- 
portant questions brought forward and examined be- 
tween the covers of our magazine for the mutual benefit 
of all. Freedom of discussion contributes mightily to 
clarification. 

We cannot always stand aloof editorially. There are 
times when we feel impelled to take a strong unequivocal 
stand on matters involving, in our judgment, some 
principle not to be compromised. On these occasions 
we, of course, hope to be persuasive, though, obviously, 
there will be areas of disagreement. Nothing we say, 
however, will prejudice the right of anyone else to 
express himself as he will. 





From a Member of Our 
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people. Racial mental characteristics and differences 
are as marked as are the physical characteristics and 
differences. 

All this is not conducive to international understand- 
ing. It was probably the largest contributing factor in 
the failure of the League of Nations. Is it not making 
the same contribution to the attempted United Na- 
tions? In both instances we tried to move too fast, to 
take too long a step, misled by wishful thinking and by 
idealists who refuse to recognize, or do not know, the 
facts of life. Removal of the obstacle will require years 
—perhaps generations—of patient, peacefui interming- 
ling, and getting better acquainted. We are seeing a 
demonstration of the truth of the adage that haste 
makes waste. At least, this is the way it looks to the 
country lawyer. C. M. Botts 


Albuquerque, New Mexico 








a The Country Lawyer Goes International? 


Some thirty years ago a very wise man said that, whether 
we wish it or not, the world has become one com- 
munity. Idealistically and from the standpoint of time 
and space that is true. Psychologically it just isn’t so. 
We who, day in and day out and year in and year out, 
sit across the table from numerous good Americans of 
various and divergent interests, prejudices and ideas, 
trying to bring about reconciliation and agreement, can 
appreciate what our difficulties would be if these prod- 
ucts of our own melting-pot were replaced by “states- 
men” from many nations, in which the sanctity of con- 
tracts is unknown or unenforced, whose effort is not 
toward frankness but rather toward concealment and 
evasion. Every old race or nation has developed in its 
people a psychology different from that of every other 





Each month a member of the Journal's Advisory Board is asked 
to contribute an editorial signed by him. In this way we hope 
to be able to reflect the many facets of opinion, and the active 
interests, of lawyers, judges and teachers of law, in all parts 
of the United States. The views expressed by each contributor 
are his own, and are not necessarily those of the Advisory 
Board or the Board of Editors. 
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Editor to Readers 











On last January 28 a program arranged by Judge 
James M. Douglas of the Supreme Court of Missouri, 
was conducted before a joint meeting of the Committees 
on Appellate Practice and Improving the Administra- 
tion of Justice, of the Missouri Bar, held in connection 
with its Midwinter Meeting. The subject matter for 
discussion was “In re: Opinions Missouri Appellate 
Courts—What Can the Matter Be?” Albert Chandler, of 
the St. Louis Bar, appeared for the lawyers and Boyd 
F. Carroll, Jefferson City correspondent of the St. Louis 
Post-Dispatch, appeared for the press. The public, the 
law schools and the trial judges were also represented 
by Towner Phelan, Vice President, St. Louis Union 
Trust Company; Glenn A. McCleary, Dean of the School 
of Law of Missouri University; and Norwin D. Houser, 
Judge, 27th Judicial Circuit, Perryville, Missouri, re- 
spectively. 

In stating the background for the program, Judge 
Douglas calls attention to the fact that “the only criticism 
an Appellate Judge receives of his opinion comes from 
the losing party in a motion for rehearing.” He is not, 
he adds, referring to the United States Supreme Court. 


In the light of the continuing interest of the Bar in 
every reasonable effort to secure brevity and clarity in 
the opinions of courts of review, and having in mind the 
vital importance of a better understanding by the public 
of the problems and objectives of the bench and Bar, 
the JourNAL is very glad to present elsewhere in this 
issue Mr. Chandler’s and Mr. Carroll’s papers, which 
have been made available to us by Judge Douglas. 
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Ihe leading editorial of the New Orleans States for 
February 22, praises George Rose’s article, “The Right 
To Work: It Must Be Supreme”, which appeared in the 
February issue of the JouRNAL (35 A.B.A.J. 110; Febru- 
ary, 1949). Readers of the JouRNAL may be interested 
in some remarks from the editorial: 

Taft-Hartley is being debated, not only in the Congress, 
but throughout the nation. Magazines, newspapers, the 
radio and family firesides are arguing the merits and alleged 
demerits of the law President Truman has asked to be re- 
pealed. 

One of the most controversial sections of that law is the 
ban on the closed shop. Advocates of Taft-Hartley repeal 
are aiming their biggest guns at this particular part of the 
law. 

There are many arguments for and against the proposi- 
tion that men must belong to a union in order to work. 

When the United States Supreme Court upheld the right 
of Nebraska, North Carolina and Arizona to outlaw the 
closed shop, Justice Black wrote: 

“There cannot be wrung from a constitutional right of 
workers to assemble to discuss improvement of their own 
working standards, a further constitutional right to drive 
from remunerative employment all other persons who will 
not, or cannot, participate in union assemblies.” 

In a learned discourse in which he assembles the best 
arguments of both sides and presents them documented 
with court decisions, George Rose, an Indianapolis labor 
law specialist, concludes in an article in the February issue 
of the AMERICAN Bar AssociATION JOURNAL that the right to 
work must take precedence over the closed shop. 

Mr. Rose, prior to 1939, was a regional attorney and 
trial attorney for the NLRB. He is an authority on labor 
law, and labor philosophy. 

The editorial goes on to quote at length from Mr. 
Rose’s article, and ends by saying: 

His [Mr. Rose’s] conclusions that the closed shop not 
only infringes upon the primary right of every free man to 
earn his living, but that it is also a threat to our democ- 
racy, should make every thinking American stop short be- 
fore he endorses such a change in our present labor laws. 
The Congress should not only retain the ban on the closed 
shop, it should also ban the union shop, which forces all 
employes to join a union 30 days after being hired, where 
such a contract has been signed by their boss. 


* * * * * 


All lawyers and true Americans deplore the conduct 


Editorials 


of some people regarding the departure of the German 
pianist, Gieseking, from our country. We are advised 
that Gieseking agreed to leave without a hearing but 
that formal proceedings were held anyway. He took 
no part in such proceedings and no appeal from the 
finding. Gieseking acknowledged that he had played 
in Germany throughout the war but denied that he was 
ever a Nazi. Any man of decent sensibilities would wish 
to leave a country if he were the object of an outcry and 
mob feeling. 

Entirely aside from the question whether or not he 
was a Nazi or supported the Nazis, the condemnation 
of any man by rabble emotion is contrary to the spirit 
of our institutions. The man was admitted to our coun- 
try by legal procedure. If he were not worthy to remain 
he should be expelled by legal procedure after full hear- 
ing and calm judgment. Many of the people who were 
so active in arousing public sentiment against his ap- 
pearance here are the same as those who suffered so 
much from irresponsible mob judgment elsewhere. Such 
conduct, like the race riots of Africa, arouses the fear 
that some are too vindictive to learn even by experience 
and affliction. 

Now we hear a blatant outcry against the proposed 
visit to this country of the Russian composer, Shostako- 
vich. The rights and proprieties of his admission should 
be determined by due process of law. We should not 
create the impression that civil procedure has been sup- 
planted in our land by racial bigotry and mob violence. 


One of our members, B. K. Bettelheim, of Los An- 
geles, is preparing a book on strange and unusual wills, 
and asks anyone knowing of such a will to communicate 
with him, giving, if possible, a copy of the will, when 
and where admitted or denied probate, the citation, if 
appealed in a reported case, and any local color avail- 
able. All material will be acknowledged, and all used 
will receive appropriate credit. Mr. Bettelheim’s address 
is Suite 420, H. W. Hellman Building, 354 South Spring 
Street, Los Angeles 13, California. 


NOTICE BY THE BOARD OF ELECTIONS 
® A vacancy exists in the office of State Delegate for Alabama for the term 
ending at the adjournment of the 1950 Annual Meeting, by reason of the 
resignation of William Logan Martin, of Birmingham. As provided by 
Article VI, Section 5 of the Constitution, Francis H. Inge, of Mobile, was 


elected to serve until the vacancy is filled by nomination and election as pro- 
vided by this section of the Constitution. 

A nominating petition for William Logan Martin to fill the vacancy will be 
published in the May issue of the JourNAL. According to notice heretofore 
published, all nominating petitions for state delegates to be elected in 1949 
must be filed with the Board of Elections not later than April 8, 1949. 


BOARD OF ELECTIONS 


Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve 
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Tue WORLD’S BEST HOPE. By 
Francis Biddle. Chicago: The Uni- 
versity of Chicago Press. 1949. $3.50. 
Pages 166. 


Thomas Jefferson, in his first in- 
augural, after adverting to the fact 
that some honest men feared that a 
republican government could not be 
strong and that this Government was 
not strong enough, goes on to ask, 
“But could the honest patriot, in the 
full tide of successful experiment, 
abandon a government which has so 
far kept us free and firm on the theo- 
retic and visionary fear that this gov- 
ernment, the world’s best hope, may 
by possibility want energy to pre- 
serve itself?” Judge Biddle has taken 
this colorful characterization of our 
Government, the world’s best hope, 
as the title for the book based on his 
Walgreen lectures at the University 
of Chicago; and in it he restates and 
attempts to answer, in the light of 
modern conditions, the question put 
by President Jefferson. “Can the sys- 
tem of free enterprise of the United 
States”, he asks, “be made to work 
in harmony with the socialist or 
semi-socialist governments of West- 
ern Europe in an effort to rebuild 
the economy and sustain the free 
political and social cultures of those 
countries?” In giving an affirmative 
answer to this question, Judge Bid- 
dle has produced one of the most 
important studies of our American 
Government to be made in recent 
years. 

Few men are as well equipped by 
education, by training or by experi 
ence as is Judge Biddle for conduct- 
ing an inquiry of this sort. A gradu- 
ate of Harvard and of the Harvard 
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Law School, he served as law clerk 
for Mr. Justice Holmes before enter- 
ing upon the practice of law and had 
the advantage of close personal con- 
tact with the great jurist who prob- 
ably had a more profound influence 
on the development of American in- 
stitutions than any other statesman 
of his time. He is the author of a 
widely-read biography of Holmes. 
He had a successful career at the 
Philadelphia Bar, becoming counsel 
for the Pennsylvania Railroad and 
later for the Committee of Congress 
investigating the TVA. He served for 
a while as a Judge of the United 
States Court of Appeals of the Third 
Circuit and was then appointed Soli- 
citor General at a time when it was 
the duty of that officer to defend 
much of the most important New 
Deal legislation before the Supreme 
Court. During the last world war he 
served as Attorney General and prob- 
ably did more than any other single 
person to preserve the civil liberties 
of our Bill of Rights amid the stress 
and strain of war. He was a member 
of the International Military Tri- 
bunal at Nuremberg and had a large 
part in the great contribution there 
made to the establishment of world 
order based on law. 

The argument of the book is in- 
dicated by the chapter headings: 
“This Year of Grace”; “New World 
Policy”; ‘““The Word ‘Democracy’ ”; 
“Individual Liberty and Equality”; 
“The Word Democracy; Yoke of the 
Multitude”; “The Word Democracy; 
Tyranny of Government, Freedom 
of the Individual”; “The Essential 
Rights”; 
Free Enterprise“; “Socialism Is Not 
Communism”; “The American Gov- 
ernment in the New World”. Its 


“Democracy, Socialism and 


theme is thus well put in the conclud- 


ing paragraph of the second chapter: 





Here on this continent a new de- 
mocracy dedicated itself to the proposi- 
tion that all men are created equal 
and three generations later fought a 
war made inevitable by the refusal of 
a great section of that democracy to 
accept the proposition. A benevolent 
Providence, we might think, had per- 
mitted us to practice our experiment 
in self-rule under ideal conditions of 
freedom and resources, hardly touched 
by the ancient inheritances of class 
privilege which inhibited the older 
world. We were given a handful of 
years to prove the reality of our 
dreams, to establish our power to sus- 
tain them, to create a philosophy of 
virtue that would make them actual. 
We were allowed to mature. And now 
suddenly, as we emerge in the full 
flush of our powers, more apparent 
against the wretchedness of all the rest 
of the world, we are asked to take re- 
sponsibility for that poor world; to 
help and to lead; to stand with other 
freedom-loving countries to preserve 
their freedom; not to dictate to them 
how they should govern, not to impose 
our mass culture on their more quali- 
tative and far more ancient civiliza- 
tions, but to help them organize and 
pull together their crumbling econo- 
mic systems. 


“The heart of the American tradi- 
tion”, says Judge Biddle, “is the in- 
tegrity of the individual”, and he 
goes on to demonstrate how the de- 
mand for liberty and equality has 
been woven into the warp and woof 
of American thinking. He shows how 
the standards in which these prin- 
ciples, applied in an earlier and 
simpler age, have carried over into 
the age of industtial organization, 
and how even before the coming of 
the war this was giving rise to many 
of our most perplexing problems. In 
his view, the first problem of states- 
manship in America is to preserve 
the fundamental liberties of the in- 
dividual amid the complex social 
and economic conditions in which 
we find ourselves. Freedom of 
thought, freedom of speech, freedom 
of conscience, freedom of the press, 
freedom of assembly—the right to be 
secure in one’s person and home 
from unreasonable searches and 
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seizures—the right to have any im- 
prisonment promptly inquired into 
by the judiciary—the right to public 
trial and to be confronted by one’s 
accusers—the right not to be deprived 
of life, liberty or property but by the 
law of the land, the general law, 
which hears before it condemns, 
which proceeds upon inquiry and 
renders judgment only after trial— 
these must be inviolably preserved, 
but it is not essential to their preser- 
vation, as he says, that we adhere to 
the laissez-faire philosophy of John 
Stewart Mill or the “Statics of Her- 
bert Spencer”. 

With the great economic changes 
that have come in recent years the 
security of the individual, his worth 
and dignity, have come to be threat- 
ened, not so much by political, as by 
economic power. Vast aggregations 
of capital have threatened a monopo- 
lization of industry with swollen 
fortunes for the few and economic 
serfdom for the many. The tools 
with which labor works have passed 
into the hands of capital, and labor- 
ing men have been losing the sense of 
independence and security which was 
theirs in former days. Organization 
for the protection of their interests 
has resulted in industrial conflict, 
and shifts in industry have been the 
cause of widespread suffering. There 
is necessity that the powers of govern- 
ment be expanded so that through 
it the people may control and regu- 
late the economic phases of their 
life as well as the political phases. 
Monopolies must be curbed. Unem- 
ployment must be relieved. Justice 
must be secured in the relations of 
capital and labor. Some form of 
economic security must be provided 
for those dependent upon their labor 
in industry for a livelihood. And con- 
ditions must be fostered to provide 
for the healthy growth of industry 
and the just division of its rewards. 
\nd so the powers of the Govern- 
ment have grown and it has assumed 
the functions of the service state al- 
though, as Judge Biddle points out, 
lip service is still widely paid to the 
laissez-faire philosophy. 

The conflict between the laissez- 
faire political philosophy of an ear- 


lier day and our present govern- 
mental practice would not be a mat- 
ter of serious consequence except for 
its repercussion upon international 
problems. Many of the nations of 
Western Europe have governments 
which, compared with ours, are socia- 
listic or near socialistic; and, because 
the philosophy of laissez faire is op- 
posed to both socialism and commun- 
ism; there is a growing danger of 
conflict and misunderstanding with 
nations with whom we simply must 
get along. There is need to recognize 
the difference between the socialism 
of the service states of Western Eu 
rope and Russian communism and to 
understand that only through our 
cooperation with these service states, 
with their near socialistic setup, can 
the spread of communism in Europe 
be stayed. Judge Biddle makes this 
very clear. As he says: 


Western Europe may not continue 
to accept socialism, but it is very clear 
that it will not return to the type of 
private capitalism which we admire. 
If we insist on that return, it will 
stand sullenly against us; if we reiter- 
ate it as the ultimate American glory, 
Europe will regard us as hopelessly 
conservative, our only object being to 
maintain our own economic suprema- 
cy, a supremacy which but underscores 
its helplessness. It will not react with 
enthusiasm to the beauty of free com- 
petition where competition against 
such a power as ours appears impos- 
sible. What chance under present con- 
ditions, it will ask, have its automobiles 
and moving pictures, the fruit of its 
worn-out textile machinery, its skill 
and labor against American mass pro- 
duction backed by American resources. 
And it will turn again to the narrow- 
ing circle of the old international 
discriminations .... 


Every nation of western Europe is 
today afraid that its nationalism will 
be absorbed in the insatiable imperial- 
ism of Soviet Russia. This imperialism 
in the past has fed on a false preaching 
of the international solidarity of labor 
and of the Socialist parties of the 
world. It is false politically, because 
the unity is not international but 
Russian, and false morally, because 
the love of a man’s native land carries 
a necessary responsibility for the liber 
ties he associates with what is his own. 
Therefore we must respect the free 


nationalism which western Europeans 
still cherish. I do not mean the chau- 
vinism which preaches national su- 
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premacy—my nation right or wrong— 
and thrusts toward a place in the sun. 
I have in mind the decent love of 
hearth and home, the human links of 
inherited customs and memories of 
an accumulating past, the pride in 
one’s own culture, to which these des- 
perate people are reaching back for, 
now that so much of it has been 
destroyed. 


In his last chapter but one, Judge 
Biddle makes suggestions for the 
strengthening of our national Gov- 
ernment, with special reference to 
its handling of international affairs. 
Most of us will agree with the follow- 
ing arresting statement: 


War is over, but peace has not been 
restored. The crisis of war and its prob- 
lems remain. There is still need for 
immediate decisions, for subordinating 
special to national considerations, for 
vigorous executive leadership, for an 
expanded and expert administration 
in the international field. And, even 
if we were not in the midst of this 
cold war with Russia, our new Eu- 
ropean policy and position require a 
more robust and flexible instrument 
than the federal government as we 
have shaped it to function. However 
well that system worked in the old 
days, it is not working very effectively 
at this moment. 


The country has grown together. 
Seven wars have added to the sense 
of nationalism. No longer vast spaces 
separate thought and action, since 
space has dwindled in terms of time. 
The problems which once were those 
of the single community have become 
more and more national needs calling 
for national solutions, regulation of 
public utilities, recognition and regu- 
lation of organized labor, social secu- 
rity. Yet, as the country grew more 
national-minded, the political tradi- 
tion that the job of Congress was to 
look after local interests did not 
greatly change. Nor has Congress 
altered the nature of its loyalty or the 
sense of its responsibility. Today we 
are harassed with that narrow outlook 
as we attempt to tackle these immense 
world problems. We have a “govern- 
ment by fits and starts,” with a “piece- 
meal, splinter approach.” We bring 
“the vision of a parish to the politics 
of a planet.” We are faced with “the 
awful necessity for global thinking.” 


| feel that we are indebted to 
Judge Biddle for saying so well and 
so forcefully things which need to 
be said and which all Americans 
should take to heart and ponder long 
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and earnestly. The book is not light 
reading; but it is well and entertain- 
ingly written by an _ experienced 
writer who avoids, on the one hand, 
the theoretic and ofttimes pedantic 
approach of the mere scholar, and, on 
the other, the shallow appraisal of 
the mere man of affairs. It is dis- 
tinctly the work of a scholar who has 
played an important part in the life 
of his times. As Mr. Sumner Welles 
has said, it is “an outstanding and 
exceptionally stimulating piece of 
work”. I wish it might be read by 
every serious-minded citizen or at 
least by every lawyer of our country. 
It will well repay the reading. 
JOHN J. PARKER 

Charlotte, North Carolina 


Y our CREATIVE POWER. By 
Alex Osborn. New York: Charles 
Scribner's Sons, 1948. $3.00. Pages 
375. 


Mr. Osborn’s thesis in this book is 
very simple. He believes that it is a 
good idea to think. He believes that 
it is an even better idea to think 
creatively, to use your jmagination. 

Written in a light, conversational 
style and illustrated with numerous 
anecdotes, this is not a technical book 
of psychology, but the impressions of 
a practical man of affairs upon how 
to get ahead in the business world. 
Its practicality is perhaps its greatest 
virtue, but neither is it to be classed 
with the flood of popular literature 
which has recently glutted the mar- 
ket purporting to instruct the reader 
in how to persuade his acquaintances 
to do what he wants while leaving 
them the illusion that they are really 
doing what they want. Mr. Osborn 
is no smiling Machiavelli. He sincere 
ly believes that creative thinking 
benefits not only those who do it, 
but those with whom they come into 
contact. 

However, he does not entirely ad- 
vocate the “Boost, don’t knock” 
slogan of Babbitt and his fellows; he 
would allow for some discrimination. 
He does not claim that everything is 
for the best in the best of all possible 
worlds, but he does suggest that the 
critic should at least try to suggest 
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something better. “Our thinking 
mind”, he says, “is twofold: (1) A 
judicial mind which analyzes, com- 
pares and chooses. (2) A creative 
mind which visualizes, foresees and 
generates ideas.” Most of us exercise 
the former all too frequently while 
allowing the latter to ossify. It must 
be admitted that not even lawyers 
are entirely exempt from this charge. 

Mr. Osborn, a partner in Batten, 
Barton, Durstine and Osborn, natu- 
rally has the advertising man’s out- 
look. Perhaps the Bar, despite its 
strict ethics upon the subject, could 
do with a little more of this attitude. 
In any event, so far as individual 
thinking is concerned, there are few 
lawyers who could not read this book 
with considerable interest and profit. 

WALTER P. ARMSTRONG, JR. 


Memphis, Tennessee 


Tue BASING-POINT SYSTEM. 
By Fritz Machlup. Philadelphia: The 
Blakiston Company. 1949. $5.00. 
Pages 275, 

This book agrees with the Federal 
Trade Commission in its basing- 
point decisions of last year. It also 
agrees with the Federal Trade Com- 
mission that “legal minds sometimes 
show an astounding slowness in 
grasping economic arguments; at 
other times they develop great skill 
in economic reasoning; not seldom 
they excel ‘in agile antics in seman- 
tics The author, an economist, 
takes some of the sting away by add- 
ing: “economic authorities some- 
times are engaged in shady ‘prostitu- 
tion of economics’; at other times 
they indulge in highly technical 
theorizing. ...” 

The author states that the book 
was printed in record speed in order 
to be available at a time when Con- 
gress is confronted with this “timely, 


, 


politically ‘hot’ subject”, and that 
“the book is rich in economic theory 
and poor in statistical material”. 

According to the author, the book 
describes the basing-point system 
and its operation, tells the story of 
the development of the system and 
of its bouts with the anti-trust laws, 
examines the arguments about its 


monopolistic and discriminatory na 
ture, analyzes the economic conse- 
quences of the pricing practice and 
concludes with a “theoretical evalua- 
tion of the cost of abolishing the 
system”’. 

The author fails to point out that 
the book can be read “with profit” 
by those who are interested in the 
“sound and honest” solution instead 
of listening to advocates of the bas- 
ing point system who have dispensed 
“enough fog for flocks of lawyers and 
economists to get lost in”. 

The author states that while the 
public seems to feel that it is “bad” 
to engage in price-fixing, at the same 
time it feels that it is “good” to help 
in price maintenance to avoid cut- 
throat, ruinous competition. 

How may we attain these two con- 
tradictory goals? 

Admittedly, it looks bad when the 
Government opens sealed bids for 
cement and finds that “eleven firms 
had submitted their bids and every 
one of them named a price of 
$3.286854 per barrel”. Yet the com- 
panies involved had not consulted 
concerning this particular bid but 
had arrived at it by the use of “a 
pricing system that provides each 
participant with a formula he can 
use to arrive at the exact price that 
he can expect every ‘honest’ member 
of the group to ‘quote to the buyer’ ”’ 

The author fails to point out that 
the fractions were due to the land 
grant railroad rates for the United 
States Government, now happily 
discontinued, that nineteen cement 
companies are located close together 
in the Lehigh Valley, and that there 
is no difference in the quality of 
cement and, therefore, if cement 
companies had different prices, the 
company with the lowest price would 
get all the business and this would 
lead to cut-throat, ruinous competi 
tion. 

The author, while stating that he 
does not consider that the Supreme 
Court cases require all firms to sell 
f.o.b. mill, states that he believes that 
“uniform f.o.b. mill pricing is the 
only practical alternative to the bas- 
ing-point system in industries with 
heavy concentration of control.” 
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This would mean that customers 
would pay the same price at the mill 
but must add the cost of transporta- 
tion so that the delivered price would 
vary with the distance from the mills. 

The author reviews the arguments 
for the basing-point system such as 
relocation, loss of investment, de- 
struction of capital values, disloca- 
tion of job opportunities, ghost 
towns and the like and concludes 
that, while many companies would 
be upset, the good would out-weigh 
the bad. He likens this sudden 
change to other important changes 
in history caused by technological 
change, regional development and 
shifts in demand. 

An example of the author’s own 
“semantics” is seen in his argument 
that large companies hold leadership 
in industries because of their present 
ability to penetrate distant markets 
by use of the basing-point system. 
He states that only because of the 
basing-point system are they able to 
force smaller competitors to fall in 
line or to merge. Accordingly, he 
states that smaller firms, freed from 
the basing-point system, would find 
“their earnings positions improved 
and only very high prices would lure 
the owners into merger with a giant”. 
Isn’t this sudden liking for higher 
prices inconsistent with the author's 
general thesis for competition and 
lower prices? Doesn't he overlook 
the probability that large companies 
may erect plants or warehouses in 
these profitable areas? Doesn’t he 
also disregard the testimony of many 
smaller companies that they must go 
beyond their immediate territory to 
dispose of all of their products? 

Neither does he state that the In- 
terstate Commerce Commission has 
found it to be good public policy 
(and it was approved by the United 
States Supreme Court, January 3, 
1949, in Ayrshire Collieries Corp.) 
to establish a blanket freight rate for 
coal mined within each producing 
area, and that blanket rates have 
been applied by the ICC to Califor- 
nia oranges under which the freight 
rate is the same on oranges shipped 
to Chicago as it is on oranges shipped 
to Denver thus permitting California 








oranges to compete with Texas and 
Florida oranges, and that the Com- 
mission allows the same freight rate 
to a gulf port from a given point of 
origin as to an eastern port which 
may be a much shorter distance, and 
that the Commission has long per- 
mitted variances in long- and short- 
haul rates to promote competition. 

In spite of my evident disagree- 
ment with Professor Machlup, I sug- 
gest that this book should be read by 
all who are interested in this subject, 
friend and foe alike, as it is well writ- 
ten and, somewhat in the style of a 
debate, sets up the arguments for 
basing-points, and, whether rightly 
or wrongly, systematically knocks 
them down. I commend him upon 
his “agile antics and semantics”. 

We also recommend reading the 
first volume (1401 pages) of the 
hearings before the Senate Commit- 
tee pursuant to S. Res. 241 (80th 
Cong.) and also the second volume 
which is just off the press. As a result 
of these hearings Senator Johnson of 
Colorado introduced S. 236 in the 
81st Congress. A companion bill in 
the House is H.R. 2907. These bills 
would go far in legalizing the basing- 
point system. After a careful study 
by committees of the Section of Cor- 
poration, Banking and Mercantile 
Law, and the Commerce Committee, 
the House of Delegates on February 
1, 1949, approved this Bill in prin- 
ciple. 

We also recommend reading the 
interim report made pursuant to 
S. Res. 241, dated March I1, 1949, 
in which the Senate Subcommittee, 
of which Senator Johnson is now 
Chairman, made the following find- 
ings: (1) that compulsory adoption 
of f.o.b. mill pricing by industry 
generally would be disastrous to the 
future of competition; (2) there will 
be a tendency toward higher prices 
resulting from required f.o.b. mill 
prices; (3) our competitive economy 
is best advanced by permitting sellers 
to absorb part or all of the cost of 
transportation to meet competition; 
(4) even if delivered prices are a 
handy instrument in fixing prices, 
they should not be barred solely be- 
cause capable of illegal use; (5) the 
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best plant location is one which is 
designed for greatest efficiency in 
terms of all costs entering into the 
final product and freight cost is only 
one item and should not be the sole 
test of the location of a plant; (6) it 
is in the national interest to advocate 
a continuance of a policy that each 
section of our nation should make 
its contribution to our over-all sup- 
ply of goods and services for which 
it is best equipped and that there 
should be a completely unrestricted 
flow of commerce among such vari- 
ous districts. It appears definitely un- 
wise to erect economic barriers predi- 
cated upon a required f.o.b. mill 
pricing system within our country. 

It is noteworthy that the above 
report concludes by favoring the 
adoption of §.236 above as _per- 
manent legislation and in the mean- 
time favors the adoption of S. 1008 
as necessary temporary relief if there 
is to be delay in the passing of per- 
manent legislation. S. 1008 provides 
for a moratorium against prosecu- 
tion by the Federal Trade Commis- 
sion or damage suits in the district 
courts for good faith freight absorp- 
tion or the use of delivered prices in 
the absence of combination or con- 
spiracy. It is also noteworthy that 
the Committee on Interstate and 
Foreign Commerce has now been 
discharged as to S. 236 and S. 1008 
and these bills will now be under 
the jurisdiction of the Senate Ju- 
diciary Committee. 

BENJAMIN WHAM 
Chicago, Illinois 


Union NOW. By Clarence K. 
Streit. New York: Harper & Brothers. 
1949. $3.00. Pages xiv, 324. 


In a post-war edition of Union 
Now, Clarence Streit has restated his 
proposal for a federal union of the 
democratic nations of the world. 
This edition sets forth Mr. Streit’s 
original plan and includes some new 
chapters in which he demonstrates 
the urgent need of adopting such a 
plan now as our only guarantee of 
peace and security. 

Inasmuch as it has been over ten 
years since the author first presented 
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the proposal, which he calls Union, 
it is well that it be re-examined by 
those familiar with the idea and 
given serious study by persons who 
have not read the earlier work. 
Streit’s plan involves the applica- 
tion of the principles upon which 
our original thirteen states were 
united to become a single economic 
and political unit, with the indi- 
vidual states maintaining their local 
governments in a manner consistent 
with the aims and purposes of the 
central government. Thus, under Mr. 
Streit’s Union, Great Britain would 
be free to retain her monarchy while 
at the same time the United States 
would retain its republican form of 
The 


necessarily limit its members to those 


government. Union wouid 
nations whose people are steeped in 
the traditions and principles of: 
political democracy. Mr. Streit be- 
lieves that about fifteen nations with 
a total population of nearly three 
hundred million (without depend- 
encies) would meet the standards to- 
day, although the plan could be 
successfully launched with but two 
or more. 

The importance of this book lies 
not in the details of the workings of 
the plan but in its demonstration 
that such a plan is based upon the 
fundamental principles of represen- 





tative democracy wherein the indi- 
vidual, not the nation, is the unit 
whose interests are represented. ‘The 
leagues and alliances are but arrange- 
which 


ments among governments 


accomplish nothing with respect to 
the prevention of war and result in 
a scramble for power. 

The author argues convincingly 
that one of the principal obstacles 
in the path of an effective unification 
of democracies is a spirit of undue 
nationalism which is the basis of the 
fear of giving up that illusory right 
called national sovereignty. 


Everywhere nationalism, in its zeal 
to make our nation, instead of our- 
selves, self-sufficing and independent, 
is centralizing government, giving it 
more and more power over the citi- 
zen’s business and life, putting more 
and more of that power in one man’s 
hands, freeing the government from 
its dependence on the citizen while 
making him more and more dependent 
on it—on the pretext of keeping him 
independent of other governments. 
Everywhere the national state has 
tended to become a super-state in its 
power to dispose of the citizen, his 
money, job, and life. Everywhere na- 
tionalism has been impoverishing the 
citizen with taxes, unemployment, de- 
pression; and it is poverty—the desert, 
not the jungle,—that stunts variety, 
that standardizes. Everywhere nation- 
alism is casting the citizen increasingly 
in war’s uniform robot mold. 


Present considerations would place 
the movement for a union of democ- 
racies primarily upon the need for 
preventing war, but Mr. Streit makes 
it clear that the plan would also be 
of great benefit economically to its 
members. 


It is self-evident that you and I 
would live an easier and a richer life 
if through half the world we could do 
business with one money and postage, 
if throug’: half the world we were free 
to buy in the cheapest market what 
we need to buy, and free to sell in 
the dearest market what we have to 
sell. 


The state of 
foreign affairs, the recent comments 
by Winston Churchill concerning 
the impotency of the United Nations 
as a means of preventing war, to- 
gether with the Prime 
Minister’s advocacy of a union of 


gloomy 


present 


former 


western Europe, brings Union Now 
into the world spotlight. This is a 
book to which lawyers, as leaders in 
our society, should give special at- 
tention since, in offering a bold plan 
based on tested principles, it is a 
powerful stimulant for thought on 
the important questions of the 
democracies’ military, economic and 
political future. 


Harry E. PICKERING 
Cleveland, Ohio 


Our rude forefathers believed that we could make plans for a journey 
only if we knew where we were going and how to get there. And they saw 


life as a journey. They believed that it must have some rational meaning. 


They believed that to manage it properly and keep our affairs in order, 


we needed sufficient sense of its meaning and purpose. They believed that 
this sense was to be found in what they called the Natural Moral Law. They 
thought of this as the law proper to the nature of all things and evident to 
the human reason. The good life was for them the life lived according to 
reason and natural order. They did not, of course, live always by its light. 
We ourselves are evidence of decline and fall. But they had at least a code 
of moral reference and criteria of values. 
—From THERE’s FREEDOM FOR THE Brave: An Approach 
To World Order, by Paul McGuire, copyright 1949 by 
Paul McGuire, reprinted by permission of William Mor- 
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Review of Recent Supreme Court Decisions 


BANKRUPTCY 


Priority of Creditors—Federal Tax Lien 
Accompanied by Possession of Assets 
at Date of Bankruptcy Has Priority over 
Unsecured Claims for Wages Despite 
Later Relinquishment of Possession of 
Assets by Lien Holder 

= Goggin v. Division of Labor Law 
Enforcement, 336 U.S. 118, 93 L. ed. 
Adv. Ops. 417, 69 S. Ct. 469, 17 U. S. 
Law Week 4159. (No. 35, decided 
January 31, 1949.) 

Prior to March 26, 1946, the Unit- 
ed States had perfected a statutory 
lien for taxes upon personal prop- 
erty of a corporation, and the prop- 
erty was in the hands of the Collect- 
or of Internal Revenue. On March 
26, 1946, the corporation filed a vol- 
untary petition in bankruptcy and 
was adjudicated a bankrupt. Later, 
the Collector relinquished possession 
of the property to the trustee, Gog- 
gin. The trustee disposed of this 
property along with the other assets 
of the bankrupt. When the liquida- 
tion was completed, the trustee had 
the sum of $31,206.20 on hand. 
Against this were the Government's 
claim of $78,865.03 for unpaid taxes, 
penalties and interest, and wage 
claims of $3,424.87. The question 
before the Court was whether the 
Government's tax lien should be 
postponed under §67 (c) of the Bank- 
ruptcy Act, over claims for the wages. 
The District Court had ordered that 
the assets be used first to pay the ad- 
ministration expenses, and that the 
balance of funds were to be paid the 
Collector. The Court of Appeals re- 
versed, holding that, since the Col- 
lector had relinquished his possession 
of the bankrupt’s property, the Gov- 
ernment’s tax lien must be postponed 
in payment to the claims for wages. 

Mr. Justice BurTon read the unan- 
imous opinion of the Court giv- 
ing the tax lien preference over the 
wage claims. He pointed out that the 





Reviews in this issue by Mark H. Johnson and 
Rowland L. Young. 


tax lien had been perfected prior to 
the date of bankruptcy, and that it 
was accompanied by actual physical 
possession of the property by the 
Collector. Those facts completely 
satisfied the requirements of §67 (c), 
he noted, and the Collector’s sub- 
sequent relinquishment of possession 
in favor of the trustee was imma- 
terial, as the Government’s right to 
priority was determined at the time 
of bankruptcy. To hold otherwise, 
he continued, would often be unsatis- 
factory to both statutory lien holders 
and unsecured creditors, as a lien 
holder would be compelled to retain 
actual possession in order to ensure 
his priority, and the property thus 
held might sell for less in his hands 
than if sold by the trustee. ¥. 

The case was argued by Martin 
Gendel for the trustee, and by Ed- 
ward M. Belasco for the Division of 
Labor Law Enforcement. 


CITIZENS 

Revocation of Citizenship — Default 
Judgment Set Aside 
® Klapprott v. United States, 335 
U.S. 601, 93 L. ed. Adv. Ops. 279, 69 
S. Ct. 384, 17 U. S. Law Week 4118. 
(No. 42, decided January 17, 1949.) 

By a default judgment in a pro- 
ceeding in which no evidence was 
offered, Klapprott’s certificate of nat- 
uralization was revoked in 1942 on 
the ground that it had been obtained 
by fraud. In 1947 he sought to have 
the judgment set aside on the ground 
that at the time of revocation he was 
without funds and under arrest in 
another state for violation of the 
Selective Service Act, and was thus 
unable to appear or to obtain counsel 
for his defense. His allegations were 
not denied. The District Court, on 
the ground that the petitioner was 
guilty of laches in not arranging for 
his defense while in prison, refused 
to set aside the default judgment. 
The Court of Appeals affirmed. 

The Supreme Court reversed and 


remanded with instructions to set 
aside the default judgment and grant 
a hearing on the merits. The judg- 
ment was announced by Mr. Justice 
Back, who delivered an opinion in 
which Mr. Justice DouGtas joined. 
He notes that there is no statutory 
provision for default judgments in 
denaturalization proceedings, and 
while authority for such judgments 
may be inferred from the statute, it 
does not follow that such a judgment 
may be rendered in favor of the Gov- 
ernment in the absence of proof of 
the charges made in the complaint. 
He states not only that evidence is 
necessary in a denaturalization hear- 
ing, but that it must be “clear, un- 
equivocal, and convincing”, since the 
consequences may be so serious for 
the defendant. He feels that Klapp- 
rott’s default was due to much more 
than “mistake, surprise, or excusable 
neglect”, in the case of which relief 
would have to have been sought 
within one year under Rule 60 (b) 
of the Federal Rules of Civil Pro- 
cedure, and therefore that it comes 
under the “other reason” clause of 
the rule where there is no such limi- 
tation. This clause, he declares, is 
not confined to situations where 
grounds would have been sufficient 
to have authorized relief by coram 
nobis or audita querela at common 
law. 

Mr. Justice RUTLEDGE, joined by 
Mr. Justice MurPHY, wrote an opin- 
ion concurring in the result. He 
said that his views would logically 
require a reversal of the decision 
and dismissal of the proceedings, 
since he believed that denaturaliza- 
tion ought not to be accomplished 
by a civil suit. In any event, however, 
he felt that denaturalization ought 
not to be inflicted without any proof 
whatsoever, and joined in the judg- 
ment of the Court remanding the 
case for a new trial. 

Mr. Justice Reep, with whom the 
Cuter Justice and Mr. Justice JAcK- 
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son joined, dissented. His opinion 
declares that there is nothing in the 
Federal Rules or the Naturalization 
Act to the effect that evidence is nec- 
essary to validate a default judgment 
of denaturalization. This is the gen- 
eral rule in uncontested civil actions, 
he points out. He expresses his un- 
willingness to frustrate the policy, 
expressed in Rule 60 (b), of finally 
concluding litigation within a rea- 
sonable time. 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion saying that he 
would not deny Klapprott the oppor- 
tunity to establish the ‘‘psychological 
fact... his allegations imply, namely 
that the harassing criminal proceed- 
ings against him had so preoccupied 
his mind that he was not guilty of 
negligence” within the meaning of 
Rule 60 (b). Fiowever, he declares, 
he parts company with the majority 
in that he would require Klapprott 
to prove this “psychological fact’, 
and not assume it merely because 
the Government's allegations did 
not deny it. 

Mr. Justice BuRTON announced 
that he agreed that a denaturaliza- 
tion judgment could be entered by 
default without further showing than 
was made here, but that he felt that 
the special circumstances of this case 
required a hearing on the merits of 
the issues raised by the denaturaliza- 
tion complaint. Y. 

The case was argued by P. Bate- 
man Ennis for Klapprott, and by 
Robert L. Stern for the Government. 


CONSTITUTIONAL LAW 


Due Process and Equal Protection — 
City Ordinance Which Forbids Adver- 
tising Vehicles To Use Streets, Except 
for Business Notices upon Business De- 
livery Vehicles Used in Business of 
Owner, Does Not Violate Due Process 
or Equal Protection Clauses of Four- 
teenth Amendment 


® Railway Express Agency v. New 
York, 336 U.S. 106, 93 L. ed. Adv. 
Ops. 396, 69 S. Ct. 463, 17 U.S. Law 
Week 4172. (No. 51, decided Janu- 
ary 31, 1949). 

An ordinance of the City of New 
York provides: “No person. shall 
operate, in or upon any street an ad- 
vertising vehicle; provided that noth- 
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ing herein contained shall prevent 
the putting of business notices upon 
business delivery vehicles, so long as 
such vehicles are engaged in the usual 
business or regular work of the own- 
er and not used merely or mainly 
for advertising.” 

The Railway 
operates trucks in New York City, 
and sells space on the sides of the 
trucks for advertising. Most of the 
advertisements so sold are not con- 


Agency 


Express 


nected with its own business. It was 
convicted of and fined for violating 
the ordinance, and the conviction 
was sustained in the state courts. On 
appeal to the Supreme Court, the 
agency contends that the ordinance 
violates the due process and equal 
protection clauses of.the Fourteenth 
Amendment. 

Mr. Justice Douctas delivered the 
opinion of the Court upholding the 
validity of the ordinance. He dis- 
misses the due process argument by 
saying that there is no showing that 
the ordinance had no relation to the 
public safety, and that, absent such 
a showing, it is not the province of 
the Supreme Court to pass judgment 
upon the wisdom of such regulations. 

As for the equal protection con- 
tention, Justice DOUGLAS answers 
this by remarking, “The local author- 
ities may well have concluded that 
those who advertise their own wares 
on their trucks do not present the 
same traffic problem in view of the 
nature or extent of the advertising 
which they use. . 
that that judgment is not an allow- 
able one.” Equal protection does not 


. . We cannot say 


require that all evils of the same 
genus be eradicated or none at all, 
he continues. He also holds that there 
is no burden imposed by the ordi- 
nance upon interstate commerce. 

Mr. Justice RUTLEDGE acquiesced 
in the Court’s opinion and judg- 
ment, dubitante on the question of 
equal protection. 

Mr. Justice JACKsoN concurred in 
a separate opinion, saying that he 
felt that in due process cases the bur- 
den of showing invalidity should 
rest more heavily upon those who 
seek to avoid the statute or ordi- 
nance than in equal protection cases 





since invocation of the latter clause 
does not disable any governmental! 
body from dealing with the subject 
at hand. He would however sustain 
the ordinance here in question as 
against the equal protection clause 
though it distinguished between an 
advertisement of one’s own product 
and an advertisement for hire of the 
product of another, saying, “it is not 
difficult to see that, in a day of extrav- 
agant advertising more or less sub- 
sidized by tax deduction, the rental 
of truck space could become an ob- 
noxious enterprise.” “ 

The case was argued by Ralph M. 
Carson for. the Railway Express 
Agency, and by Stanley Buchsbaum 
for New York. 


TAXATION 

Excise Tax upon “Electrical Energy 
for Commercial Consumption"’ Where 
Use Is Partly for Industrial Purpose 

® Wisconsin Electric Power Co. v. 
United States, 336 U. S. 176, 93 L. ed. 
Adv. Ops. 463, 69 S. Ct. 492, 17 U. S. 
Law Week 4203. (No. 237, decided 
February 14, 1949.) 

The issue here is whether the ex- 
cise tax upon “electrical energy sold 
for domestic or commercial consump- 
tion” is applicable to electric power 
sold to dairy plants which are en- 
gaged primarily in the collection, 
pasteurization and distribution of 
fresh milk. In an opinion by Mr. 
Justice Reep, the Court sustains the 
Treasury Regulations which im- 
pose the tax where all electrical en- 
ergy is furnished to a predominantly 
commercial establishment through a 
single meter, even though portions 
of such energy are devoted to “indus- 
trial” (e.g., pasteurization) pur- 
poses. The Regulations provide, 
however, that where energy is sold 
through separate meters the specific 
use for which energy is sold through 
each meter shall determine its tax- 
able status, and the opinion indicates 
that the tax may be avoided on the 
portion used for industrial purposes 
if a separate meter is used for that 
portion. J. 

The case was argued by Van B. 
Wake for the Wisconsin Electric 
Co., and by Lee A. Jackson for the 
United States. 
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Administrative Law . . . judicial review 
... determination by Civil Aeronautics 
Administrator to grant federal funds 
to public agencies for airport develop- 
ment is not “order’’ so as to be re- 
viewable by the U. S. Court of Ap- 
peals under Civil Aeronautics Act of 
1938, and that court has no jurisdic- 
tion to review by original action as 
permitted by Administrative Procedure 
Act. 


® City of Dallas v. Rentzel, C.A. 5th, 
February I, 1949, per curiam. 

The Court in this action dismissed 
for lack of jurisdiction a petition by 
the City of Dallas seeking judicial 
review of a determination of the Ad- 
ministrator of the Civil Aeronautics 
Administration, 
Federal Airport Act, to grant federal 
funds to the City of Fort Worth for 
airport development. Such a deter- 


pursuant to the 


mination to furnish financial aid was 
not, in the Court’s opinion, review- 
able under §1006 (a) of the Civil 
Aeronautics Act of 1938, which limits 
review by the Courts of Appeals of 
the United States or the United 
States Court of Appeals for the Dis- 
trict of Columbia to “any order, 
affirmative or negative, issued by the 
Authority (Board) under this Act 

..." In the absence of any other 
provision for special statutory review, 
the Court pointed out that §10 (b) 
of the Administrative Procedure 
Act, which provides, inter alia, for 
review of agency action “by any ap- 
plicable form of legal action . . . in 
any court of competent jurisdiction”, 
did not support the petition since 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been 
digested or reported in those publica- 
tions. 


that section deals only with review 
by an original action in a court of 
and _ the 
Court of Appeals was not such a 


competent jurisdiction, 
court unless specially authorized by 
statutory grant of power. The Court 
found it unnecessary to consider the 
Administrator’s contentions that re 
view of his action could not be had 
in any court. 


Aliens . . .naturalization . . . resident 
alien found eligible for naturalization 
under § 310 (a) of Nationality Act of 
1940 despite cancellation of her hus- 
band's citizenship. 


® In re Berger, U.S.D.C., S.D.N.Y., 
January 14, 1949, Hulbert, J. 

The issue presented was whether 
petitioner, a resident alien, was eli- 
gible for naturalization as the spouse 
of an American citizen under § 
310(a) of the Nationality Act of 
1940, notwithstanding the fact that 
her husband’s citizenship had been 
cancelled. Petitioner was married in 
1927, her husband was naturalized 
in 1930, and in 1935 his citizenship 
was revoked by a consent decree en- 
tered on the ground that he had 
returned to his native land within 
five years after his naturalization 
and established a permanent resi- 
dence there. Section 310 (a) provides 
for a simplified naturalization pro- 
cedure in the case of “any alien who, 
after September 21, 1922, and prior 
to May 24, 1934, has married a citi- 
zen of the United States, or any 
alien who married prior to May 24, 
1934, a spouse who was naturalized 
during such period and during the 
existence of the marital relation. . .” 

The Court held that, despite the 
revocation of her husband's citizen- 
ship, petitioner was eligible for natu- 
ralization under § 310 (a) since the 
statute did not require that peti- 
tioner’s spouse be a citizen at the 
time of filing the petition. Reference 


was made in this regard to the case 
of In re Levine, 58 F. Supp. 622 (D. 
Mass., 1944), where it was held that 
it was not necessary under § 310 (a) 
that petitioner be still married to 
the spouse at the time of filing the 
petition. As for the Government's 
assertion that a naturalization decree 
which is cancelled is void ab initio, 
the Court pointed out that such a 
result obtains only where citizenship 
is revoked it was fraudu- 
lently procured. Although § 338 (c) 
of the Act makes a return 
country of a 


because 


to the 
naturalized citizen’s 
birth within five years after his natu- 
ralization prima facie evidence of 
lack of intent to become a perma- 
nent citizen, and, in the absence of 
contrary evidence, a ground for rev- 
ocation. of having 
been fraudulently procured, the 
Court considered consent to the de- 
cree of revocation in this case the 
equivalent of voluntary relinquish- 
ment of citizenship, rather than a 
revocation because of fraud. 


citizenship as 


Aliens . . . Trading with the Enemy Act 
. recovery by Swiss corporation of 
American securities vested by Alien 
Property Custodian held barred where 
circumstances such that stockholder’s 
nonresident citizenship of Liechten- 
stein demonstrated ‘‘enemy taint’’. 


=" Uebersee Finanz-Korporation, A. 
G. v. Clark, U.S.D.C., D.C., February 
21, 1949, Laws, Ch. J. 

Suit was brought by plaintiff Swiss 
corporation, whose controlling stock 
was claimed to be beneficially owned 
by Fritz von Opel, a citizen of Liech- 
tenstein, to recover American securi- 
ties vested by the Alien Property 
Custodian in 1942 as enemy-owned 
property. Plaintiff corporation was 
acquired by Von Opei from funds 
received in this country from the 
sale of shares of stock in a German 
corporation which were purportedly 
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transferred to him by his parents, 
German nationals, under a gift agree- 
ment in 1931. Defendant contended 
that by means of this agreement and 
later transactions the German par- 
ents retained usufructuary interests 
in and control of plaintiff corpora- 
tion and all its assets, including the 
vested securities. 


The Court held that the usufruc- 
tuary interests retained by the Ger- 
man parents the contingent 
interests which they and their daugh- 
ter, all alien enemies, owned in the 
vested securities constituted such 
substantial enemy taint as to bar re- 
covery by the Swiss corporation 
under §32 (a) 2E of the Trading 
with the Enemy Act. The Court 
found that the 1931 agreement was 
a sham adopted by the parents to 
sell the shares of the German cor- 
poration outside of Germany and 
obtain gold or American securities 
without apparently violating Ger- 
man exchange laws. The Court de- 
clared that in reaching a determina- 
tion of enemy taint there should be 
an examination not only of the ques- 
tion of enemy ownership or control 
but also connections or associations 
with enemy interests. Thus further 
evidence of enemy taint was found in 
the circumstances surrounding the 
son’s claim to be a citizen of Liech- 
tenstein, the only neutral aspect of 
ownership of the vested property. 
On the basis of evidence that he paid 
$10,000 to obtain this citizenship, 
that he had never established a place 
of abode or spent more than a few 
hours at any time in Liechtenstein, 
and that he had never formally re- 
nounced his German citizenship, the 
Court found “beyond doubt that his 
fealty at all times has been to his 
native country of Germany”. The 
Court found additional indication 
of enemy taint in the fact that plain- 
tiff corporation had an interest in 
and association with an enemy cor- 
poration which apparently supplied 
war materials to the enemies of the 
United States during World War II. 

In view of these circumstances, the 
Court concluded that “it would be 
difficult . . . to find a stronger case 
of enemy taint in vested property 


and 
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short of full ownership by an enemy 
than exists in this case”. 


Conflict of Laws... alienation of af- 
fections . action maintainable in 
Massachusetts for alienation of affec- 
tions based on misconduct in Massa- 
chusetts, despite abolition of such 
actions in Pennsylvania, matrimonial 
domicile. 


® Gordon v. Parker, U.S.D.C., Mass., 
January 31, 1949, Wyzanski, J. (Di- 
gested in 17 U.S. Law Week 2372, 
February 15, 1949). 

Plaintiff, a Pennsylvania citizen, 
brought suit in the Massachusetts 
federal court against a Massachu- 
setts citizen for alienation of the affec- 
tions of plaintiff's wife, based on 
alleged misconduct in Massachusetts. 
Moving for summary judgment, de- 
fendant argued that, despite the 
existence of such a right of action 
under Massachusetts law, plaintiff's 
action was barred under the law of 
Pennsylvania, the state of marital 
domicile, abolishing all actions for 
alienation of affections. It was con- 
tended that Massachusetts was Lound 
to recognize and abide by the policy 
of Pennsylvania as the state with the 
greatest interest in the marriage. 

Denying defendant’s inotion, the 
Court held that Massachusetts, as the 
state where the wrong occurred and 
the domicile of the alleged wrong- 
doer, had sufficient jurisdictional and 
policy interest in the case to enter- 
tain plaintiff's suit. The Court main- 
tained that the 
torts in determining legal injury and 
liability should apply in matrimonial 
tort cases as well as in other types 


territorial view of 


of tort litigation. It stated that Penn- 
sylvania policy was aimed at elimi- 
nating actions for alienation of affec- 
tions from its own courts, but was 
“not connected with the purification 
of Massachusetts courts or the immun- 
ization of Massachusetts defendants 
who have been acting illicitly in 
Massachusetts”. In support of its 
conclusion the Court referred to a 
decision of the Swiss Federal Court 
which held that, where the wrong 
occurred in Switzerland, a Danish 





subject could bring an action in 
Switzerland for disruption of mar- 
riage, despite the contrary Danish 
law. 


Constitutional Law . . . personal, civil 
and political rights . . . radio broad- 
casting stations found guilty of con- 
tempt in violating court rule against 
publication of news of conduct or con- 
fession of one accused of crime. 


= In re Contempt Proceedings 
against Maryland Proadcasting Co. 
et. al., Baltimore City Crim. Ct., 
January 28, 1949, Gray, J. 

In this case three Baltimore radio 
stations and a news commentator 
were found guilty of contempt of 
court for viol.iing Rule 904 of the 
Supreme Bench of Baltimore City, 
which forbids the publication of 
news of the conduct or confession 
of one accused of crime, before his 
trial. They had broadcast details of 
the confession and past criminal 
record of one James after his arrest, 
but before his trial, for the murder 
of a Baltimore child. Judge Gray, 
in an oral opinion, held that these 
broadcasts constituted not merely a 
clear and present danger to the ad- 
ministration of justice but an actual 
obstruction to the administration of 
justice in that they deprived James 
of his constitutional right to an im- 
partial jury trial. The broadcasts 
were found to have so prejudiced 
the public, and consequently any 
prospective jurors, against James as 
to have clearly and definitely inter- 
fered with his free choice of either 
a jury trial or a court trial, leaving 
him no alternative but to elect a 
court trial. 

In upholding the constitutionality 
of Rule 904, Judge Gray agreed with 
the contention that the rule “is an 
abridgement upon the press in so far 
as the freedom of the press is appli- 
cable to the radio”, but maintained 
that such abridgement was justified 
because that right conflicted with 
the “equally potent” constitutional 
principle of the right of an accused 
to a fair trial. He denied that the 
rule, in the light of the common 
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practice among the city’s judges to 
furnish advisory opinions upon re- 
quest as to possible transgression of 
the rule, constituted censorship. Its 
passage by the Criminal Court and 
the Supreme Bench of Baltimore 
City was deemed a proper imple- 
mentation of the inherent power of 
the state’s constitutional courts to 
punish for contempt. Judge Gray 
declared invalid, however, § E, the 
so-called “catch-all” section of the 
rule, which makes punishable as 
contempt the publication of any 
matter which may affect a fair trial 
or tends to interfere with the admin- 
istration of justice. This section, 
deemed severable from the rest of 
Rule 904, was held to represent the 
law before the Supreme Court of 
the United States had limited the 
suppression of free speech to cases 
of clear and present danger. 


Corporations . . . Securities Exchange 
Act... rule of SEC defining officer, 
for purposes of officer's profits provi- 
sion of § 16(b) of Act, as one who per- 
forms duties corresponding to those 
performed by named officers, refers to 
duties as defined by by-laws of corpo- 
rations concerned. 


® Colby v. Klune and Twentieth 
Century Fox-Film Corp., U.S.D.C., 
S.D. N. ¥., January 25, 1949, Con- 
ger, J. 

The board of directors of defend- 
ant film corporation granted options 
to certain of its executives to pur- 
Defendant 
Klune, a production manager, ex- 


chase common stock. 
ercised his option and sold the 
shares at a profit within a period of 
less than six months. Plaintiff, a 
stockholder of the corporation, in- 
stituted suit in accordance with 
§$ 16(b) of the Securities Exchange 
\ct of 1934 for the recovery of the 
profits realized by Klune. Although 
it was conceded that the production 
manager was not in terms an 
“officer” of the corporation, as 
specified by the terms of § 16 (b), 
plaintiff contended that Klune was 
an officer within Rule X-3B-2 of the 
SEC defining the term as meaning 


“a president, vice president, treas 
urer, secretary, comptroller, and any 
other person who performs for an 
issuer functions corresponding 
to those performed by the foregoing 
officers’’. 

The Court held that, although 
the supervisory functions and respon- 
sibilities assumed by Klune as pro- 
duction manager involved the duties 
performed by officers of other cor- 
porations, he did not perform the 
duties of an officer of defendant 
corporation as prescribed by its by 
laws, and that that was the test. The 
claim that Klune was liable under 
§ 16(b) because the special knowl- 
edge gained from his position placed 
him in the category of an “insider” 
was rejected. The Court stated that 
Congress intentionally set up an 
arbitrary rule and limited the appli- 
cability of this section to the persons 
specified therein and eliminated a 
subjective standard of proof requir- 
ing a showing of actual unfair use 
of inside information. 


Courts . . . federal court .. . preferred 
stockholder's class suit to compel dec- 
laration and payment of dividends by 
corporation dismissed where his share 
was less than jurisdictional amount 
though total exceeded it. 


® Giesecke v. Denver Tramway 
Corp., U.S.D.C., Del. January 14, 
1949, Rodney, J. (Digested in 17 
U. S. Law Week 2370, February 15, 
1949). 

Plaintiff, a preferred stockholder 
of defendant corporation, brought a 
federal court action based on diver- 
sity of citizenship to compel the 
declaration and payment by defend- 
ant of certain accrued preferred 
dividends. The suit purported to be 
a class action on behalf of all the 
holders of preferred stock who were 
similarly situated. The dividends 
sought exceeded the requisite juris 
dictional amount of $3000, but since 
plaintiff's claim in itself was less the 
Court raised sua sponte the question 
whether the federal court had juris 
diction. This was held to depend 
upon whether the action consti- 
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tuted a “true” class action, as 
distinguished from a hybrid or a 
spurious class action, under the 
Federal Rules of Civil Procedure. 

The Court dismissed the com- 
plaint for want of jurisdiction on 
the ground that plaintiffs claim 
constituted an interest separate and 
distinct from the claims of the other 
members of his class and hence was 
not a true class action under Rule 
23 (a) (1). Since plaintiff might have 
brought an action by himself with- 
out resorting to the class device, it 
was said that the action failed to 
meet the test for aggregating the 
claims of the whole class. Neither 
was jurisdiction found to exist under 
the doctrine of McDaniel v. Traylor, 
196 U. S. 415, 212 U. S. 428, and 
Woodmen of the World v. O’Neill, 
266 U. S. 292, where aggregation of 
the claims had been allowed because 
the defendants had by fraudulent 
combination and conspiracy tied the 
plaintiffs’ claims together. 


Crimes . . . National Stolen Property 
Act . . . checks signed with drawer's 
true name not “falsely made” or 
““forged"’ though drawer knew funds 


insufficient. 


® Wright v. U. S.,C. A. 9th, January 
19, 1949, Driver, J. (Digested in 
17 U.S. Law Week 2356, February 8, 
1949). 


Appellant, who cashed checks 
drawn by him on a bank in which he 
knew he did not have sufficient funds 
to meet the checks, was convicted of 
violation of the National Stolen 
Property Act, as amended (18 USC 
§2314). His sole contention on ap- 
peal was that the checks were not 
“falsely made” or “forged” within 
the meaning of the Act. The judg- 
ment of conviction was reversed. 

The Court held that the checks 
were not falsely made or forged with- 
in the meaning of the Act, saying, 
without citing any case directly in 


point, that appellant's’ actions con- 
stituted the making of a false writing, 
as distinguished from the making of 
a falsely made writing or forgery, 
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and that, unlike the statutes in- 
volved in cases cited by the govern- 
ment, the Act was not aimed at writ- 
ings genuinely made but containing 
false or misleading statements. 


Elections . . . discrimination . . . Ala- 
bama’'s Boswell Amendment held un- 
constitutional restriction of voting on 


basis of race or color. 


® Davis et al. v. Schnell et al., U. S. 
D. C., S. D. Ala., January 7, 1949, 
Mullins, J. 


Plaintiffs, ten Negro citizens of 
Mobile County, Alabama, brought 
a class action against the County 
Board of Registrars and its indivi- 
dual members for a declaratory judg- 
ment declaring unconstitutional the 
amendment to §181 of the Constitu- 
tion of Alabama, known as the Bos- 
well Amendment, and for an injunc- 
tion against the enforcement of its 
provisions. The amendment requires, 
inter alia, that applicants for voting 
be able to “understand and explain 
any article of the Constitution of the 
United States in the English lan- 
guage”. Plaintiffs alleged that the 
Amendment was sponsored, adopted 
and administered so as to prevent 
on the pretext that they were unable 
to meet the Amendment’s require- 
ments, qualified Negroes from vot- 
ing. The requirements were averred 
to be vague, uncertain and lacking 
in any discernible standard. A per- 
manent injunction along the lines 
prayed for was granted. 

A three-judge District Court held 
that, if an exact meaning of the 
phrase “understand and explain” 
were to be discovered by a process 
of construction, it might be that a 
suitable and definite standard could 
be found which would not give the 
boards of registrars arbitrary power 
but, in the absence of such a mean- 
ing, the phrase did not provide a 
reasonable standard. It was said that 
its inherent ambiguity could not be 
resolved but, on the contrary, was 
purposeful, as demonstrated by the 
history of the Amendment, and that 
the ambiguity had been used in prac- 
tice to discriminate against Negroes. 
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Husband and Wife. . 
property ... lien arising from judg- 


. community 


ment against New Mexico wife for per- 
sonal tort committed in operation of 
automobile owned by her held to at- 
tach to her interest in the community 
real property. 


®™ McDonald v. Senn et al., N.M. 
Supreme Ct., February 14, 1949, 
Brice, Ch. J. (Digested in 17 U.S. 
Law Week 2397, March 1, 1949). 


The question for decision was 
whether community real estate, ei- 
ther the interest of both husband 
and wife or that of the wife alone, 
might be sold under foreclosure of 
a purported lien arising from a 
money judgment against the wife 
alone for a personal tort committed 
during coverture in the operation of 
an automobile constituting her sepa- 
rate property. Suit to foreclose the 
purported judgment lien against 
the community property was dis- 
missed by the trial court on the 
ground that no suit could be 
brought against the community prop- 
erty for a tort of the wife unless it 
was committed for the benefit of 
the community. Judgment was re- 
versed on appeal by a three-to-two 
vote. 


Stating that the courts of only 
three of the community property 
states had passed upon the question, 
namely, Washington, Arizona and 
California, Brice, Ch. J., in an opin- 
ion notable for an exhaustive study 
of the law of community property in 
this country, held that, since the 
wife’s interest in community real 
property in New Mexico was con- 
sidered a vested legal interest, the 
judgment lien attached to her in- 
terest. It was contended by defendant 
that segregation of her interest in the 
community realty was not permitted 
since the statutes provided only for 
its segregation by contract between 
the spouses, by court proceedings in 
cases of divorce or separation, or by 
death. The Court notes that where 
segregation has been found necessary 
“the courts have found legal prin- 
ciples to justify it’, and holds that 
since the wife’s interest in the com- 
munity property is “real estate of the 


judgment debtor’, as contemplated 
by §19-906 N.M. Stats. 1941, it can be 
foreclosed as here attempted under 
§21-114 N.M. Stats. 1941. 


The position was taken by the ma- 
jority that the husband’s power of 
management and control was con- 
ferred for business reasons only and 
did not affect the liability of the com- 
munity for the wife’s torts. It rejected 
the argument that a community 
estate was similar to an estate by the 
entirety, to which a judgment lien 
against one of the spouses could not 
attach, and asserted that estates by 
the entirety were created by legal 
fiction on the basis of the single en- 
tity theory of husband and wife, and 
that they were abrogated in New 
Mexico by statute in 1941. The Court 
further reasoned that, since the legis- 
lature.specifically exempted the com- 
munity property from liability for 
the wife’s contracts but was silent as 
to her torts, it did not intend such 
an exemption from her tort liability. 


In reviewing the decisions of other 
community property states, the Court 
explained that four California appel- 
late court decisions of contrary result 
were not authority in New Mexico, 
because, according to the reasoning 
of the Supreme Court of California 
in Grolemund v. Cafferata, 17 Cal. 
(2d) 679, a wife’s interest in com- 
munity property in California was 
a “mere expectancy”, whereas in New 
Mexico it was vested in her. 


Sadler, J., with whom one judge 
concurred, dissenting, maintained 
that the wife’s interest in community 
realty might not be seized in satis- 
faction of a money judgment against 
her for a personal tort committed by 
her in the management of her sepa- 
rate property. To hold otherwise, he 
stated, would be to invade the hus- 
band’s statutory powers of manage- 
ment and control, and bring about 
the unauthorized partition of the 
community as between husband and 
wife. Disputing the majority's inter- 
pretation of the Grolemund case, he 
declared that, on the authority of 
legal essayists in California and the 
decisions of the United States Court 
of Appeals for the Ninth Circuit, 
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‘unquestionably, the wife's interest 
in community property is no less a 
vested interest in California than it 
is in New Mexico”. 


Labor Law .. . political activities of 
unions .. . expenditure of union funds 
for political advertisement in daily 
newspaper and for political broadcast 
did not violate §304 of Labor-Man- 
agement Relations Act prohibiting po- 
litical spending by labor organiza- 
tions. 


# U.S. v. Painters Local Union No. 
481 and O’Brien, C. A. 2d, February 
8, 1949, A. N. Hand, C. J. 
Appellants, a small labor union 
and its president, were convicted on 
charges of violating §313 of the Fed- 
eral Corrupt Practices Act, as 
amended by §304 of the Labor-Man- 
agement Relations Act, by making 
expenditures for a political adver- 
tisement in a newspaper of general 
circulation and for a radio broad- 
cast criticizing certain candidates for 
federal elective offices who were al- 
legedly hostile to the interests of 
unionized labor. The expenditures, 
which were authorized by a. vote of 
union members, amounted to $111.14 
for the newspaper advertisement and 
$32.50 for radio time. Appeal was 
taken on the ground that §304, which 
and_ labor 
organizations from making contri- 
butions or expenditures in connec- 


prohibits corporations 


tion with federal elections, primary 
elections, political conventions or 


caucuses, violated the First, Fifth, 
Sixth, Ninth and Tenth Amend- 
ments. 


The Court reversed the judg- 
ments of conviction and held that the 
political expenditures made by the 
union and its president were not 
within the prohibition of §304, the 
constitutionality of which was not 
ruled upon. The case was deemed to 
be aligned in principle with the de- 
cision of the Supreme Court in U. S. 
v. C. 1, O., 335 U.S. 106, reviewed 34 
\.B.A.]. 417, 418, 720; May, August, 
1948, which held §304 inapplicable 
to a similar political publication in 
a union newspaper distributed to 


union members and a few other per- 
sons. There was neither a _ logical 
justification nor a legislative basis, 
in the Court’s opinion, for an inter- 
pretation of the statute which would 
allow such expenditures in the case 
of a union publication and prohibit 
them when made for the use of the 
daily press or an independent radio 
station. 

In regard to the constitutionality 
of §304, the Court noted that all the 
Supreme Court justices who partici- 
pated in the C. 1. O. decision con- 
sidered the statutory prohibition, if 
applied to the facts of that case, “at 
best of exceedingly doubtful consti- 
tutionality”. 


Master and Servant . . . discharge . . 
private employer in California may 
discharge employee on sole ground 
that he is a Communist. 


® Cole et al. v. Loew’s Inc. et-al., 
Calif. Superior Ct., Los Angeles Co., 
February 11, 1949, Hanson, ]. 

Cole, a motion picture writer, and 
nine other plaintiffs, sought damages 
collectively totaling some $61,000,- 
000 for injuries allegedly resulting 
from their suspension by defendant 
motion picture studios as a result of 
plaintiffs’ refusal, in testifying before 
a Congressional Committee, to an- 
swer questions as to whether they 
were Communists or had Communis- 
tic affiliations, and their subsequent 
convictions of contempt for so refus- 
ing to testify. Plaintiffs alleged that 
their wrongful suspension caused 
not merely a loss of salary but a loss 
as to their professional prestige, 
character and reputation. They also 
sought to recover damages from cer- 
tain defendant studios with which 
they had no contractual relations for 
conspiring with their own employing 
studios to deny them employment. 
The particular issue before the Court 
at this stage of the case was whether 
plaintiffs should be required to an- 
swer certain questions which they 
refused to answer when their depo- 
sitions were taken by defendants. 

In a memorandum opinion, the 
Court ruled that a private employer 
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in California may discharge an em- 
ployee on the sole ground that he is 
a Communist since his Communistic 
status not only is a breach of an 
implied provision in every hiring 
contract that the hired party repre- 
sents that he is not a Communist but 
also causes injury to his employer's 
reputation and business interests. 
The Court pointed out that the Com- 
munist party is not legally registered 
in California as a political group, 
and judicially noted the fact that a 
person refusing to state publicly 
whether or not he is a Communist 
is regarded in America as being a 
Communist. Reviewing the measures 
taken by federal and state govern- 
ments “to rid the body politic of not 
only the Communist party but of 
Communists as well”, the Court 
stated that being a Communist ap- 
proaches the character of a crime 
today. Since to charge an employer 
with employing a Communist was 
considered defamatory, the employer 
was deemed entitled to avoid the 
harm by discharging a Communist 
employee or recovering damages 
from him for breach of contract. 
The court proceeded, by applica- 
tion of the announced principles, to 
determine which of the propounded 
questions must be answered. 


‘Negligence . . . carriers . . . fireworks 
not so inherently dangerous as to put 
express agency under duty to ascer- 
tain competency of minor consignee 
to receive shipment thereof. 


® Bruskas- v. Railway Express 
Agency, Inc., C. A. 10th, February 
7, 1949, Murrah, C. ]. (Digested in 
17 U. S. Law Week 2384, February 
22, 1949). 

In a suit against the Railway Ex- 
press Agency for damages sustained 
when a firework, which was part of a 
shipment delivered by the Agency 
to a 13-year-old consignee, injured 
the consignee’s 9-year-old compan- 
ion, the lower court absolved de- 
fendant of any actionable negli- 
gence in transporting and delivering 
the fireworks to a minor consignee. 
On appeal it was contended that the 
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Agency was negligent in the delivery 
of the articles and that such delivery 
was the proximate cause of the 
accident. 

Affirming the judgment below, the 
Court held that the Agency was not 
liable for plaintiff's injuries since it 
was not under any legal duty to 
ascertain the competency of the con- 
the particular 
shipment. The Court pointed out, 
however, that the standard of care 
applicable to the acceptance of 
merchandise for transportation did 
impose a duty of inquiry as to the 


signee to receive 


contents of a package where there 
was reason to suspect that it en- 
dangered the 
fireworks, however, were considered 


public safety. The 


to be “a commodity not uncommon 
in commerce and not uncommonly 
possessed by 13-year-old boys”. 


United States . . . Federal Tort Claims 
Act... woman's injury caused by sail- 
or running to board troop train not 
compensable under Act since sailor 
was not acting ‘within scope of his 
office or employment" despite defini- 
tion of phrase as “in line of duty"’. 

® U.S. v. Campbell, C.A. 5th, Febru- 
ary 11, 1949, Hutcheson, C. J. (Di- 
gested in 17 U.S. Law Week 2387, 
February 22, 1949). 


Plaintiff sought damages under 


the Federal Tort Claims Act, 28 USC ° 


§931 et seq., for injuries received 
when she was knocked down by a 
sailor running to board a troop train 
moving out of a railroad station. Sec- 
tion 931 (a) provides that the United 
States shall be liable because of the 
negligence “of any employee of the 
Government while acting in the 
scope of his office or employment, 
under circumstances where the 
United States, if a private person, 
would be liable to the claimant for 
such damage, loss, injury, or death 
in accordance with the law of the 
place where the act or omission oc- 
curred”. Section 941 (c) provides: 
“ ‘Acting within the scope of his 
office or employment’ , in the case of 
a member of the military or naval 
forces of the United States, means 
acting in the line of duty.” The 
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district court held the government 
liable on the ground that the sailor 
at the time of the injury was acting 
“in the line of duty”, and, therefore, 
within the scope of his office and 
employment within the meaning of 
the Act. Judgment for plaintiff was 
reversed on appeal. The Court ruled 
that the United States, under the 
doctrine of respondeat superior, was 
not liable for the sailor’s act since a 
private employer would not have 
been liable under similar circum- 
stances in accordance with the law 
of Louisiana where the injury oc- 
curred. 

It was plaintiff's contention that 
the very liberal meaning attributed 
to the phrase “line of duty” by opin- 
ions of the Attorney General and 
rulings of the Judge Advocate Gen- 
eral when military personnel were 
claimants against the Government 
had been adopted for “in the scope 
of his office or employment” under 
the - definitional provisions of the 
Tort Claims Act. Describing this 
claim as an attempt “to have the 
tail wag the dog”, the Court stated 
that it would give to the phrase “the 
scope of his office or employment” 
two inconsistent meanings, differen- 
tiating between the acts of military 
personnel and those of other gov- 
ernment employees in contravention 
of the purpose of the Act. 


War . . . veterans’ re-employment 
rights . . . veteran seeking in proceed- 
ing under § 8 of Selective Training 
and Service Act seniority status upon 
re-employment not required to join as 
defendants other employees since 
Court determines seniority as against 
employer. 


® U.S. ex rel. Deavers v. Missouri- 
Kansas & Texas Railroad Co., C. A. 
5th, January 18, 1949, Sibley, C. J. 

Plaintiff, a re-employed veteran, 
filed a complaint against his em- 
ployer under §8 of the Selective 
Training and Service Act to compel 
recognition of a  senority status 
superior to that given him upon the 
termination of his military service 
and his re-employment as a fireman 
in 1944. Defendant railroad moved 





to dismiss on the grounds, inter alia, 
that ninety-three firemen who had 
been given seniority ahead of plain- 
tiffs and the union which had a 
collective bargaining agreement with 
defendant were necessary and indis- 
pensable parties. The trial court held 
that the union was not a necessary 
party but dismissed the complaint 
upon plaintiff's refusal, after an 
order so requiring, to join as defend- 
ants the other firemen who would 
be affected by a change in his 
seniority. On appeal the judgment of 
dismissal was reversed and the cause 
remanded. 

It was the Court’s position that 
plaintiff's grievance concerning his 
seniority status was accorded a 
special standing in court under § 8 
only “as against his employer’, and 
that no one else was required to be 
made a party for the limited relief 
provided by that section. Since pro- 
vision was made for the submission 
of disputes and _  cross-grievances 
arising among these railroad em- 
ployees to the Mediation and Ad- 
justment Boards established by the 
Railway Labor Acts, the Court 
maintained that the _ ninety-three 
firemen could not properly be bound 
by this proceeding as to their partic- 
ular interests. It was noted in this 
regard that an outcome of the case 
in plaintiff's favor should be with- 
out prejudice to the Board's au- 
thority to make decisions on any 
resulting grievances presented to it. 

The Court further observed that 
“if in a seniority case such as this 
all the employees who may be 
affected are either necessary or indis- 
pensable parties, the burden and 
cost of serving them 
intolerable”. 


might be 


Further Proceedings in Cases 
Reported in this Division 

® The following acticn has been 
taken in the United States Supreme 
Court: 

AFFIRMED, January 17, 1949, Lei- 
man et al. v. Guttman et al. (Re- 
viewed 35 A.B.A.]. 226; March, 1949) 
—Bankruptcy (34 A.B.A.]. 414, 1051; 
May, November, 1948). 
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AFFIRMED, March 7, 1949: City of 
New York v. Saper—Bankruptcy (34 
A.B.A.J. 717, 1051; August, Novem- 
ber, 1948); State of New York v. Car- 
ter; U. S. v. Carter—Bankruptcy (34 
\.B.A.J. 717, 1051; August, Novem- 
ber, 1948). 

CERTIORARI GRANTED, February 


14, 1949: Woods v. Durr—War (35 
A.B.A.]. 66; January, 1949). 
CERTIORARI GRANTED, February 28, 
1949: Federal Communications 
Comn. v. WJR—Radio Communica- 
tion (34 A.B.A.J. 1050; November, 
1948); Cohen v. Beneficial Indus- 
trial Loan Corp.—Corporations (34 
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Antirrust LAW—“The Su- 
preme Court and a Changing Anti- 
[rust Concept’: The drastic changes 
which have come about in recent 
years in the anti-trust prosecutions 
undertaken by the Department of 
Justice and the resulting decisions 
of the Supreme Court are outlined 
by Laurence I. Wood, Lecturer 
in Law at Rutgers University and 
\ssistant General Counsel of General 
Electric Company, in the February, 
1949, issue of the University of 
Pennsylvania Law Review (Vol. 97— 
No. 3; pages 309-344). Mr. Wood 
expresses his view that new concepts 
have been devised by the Department 
of Justice as to what may constitute 
a monopoly in restraint of trade, and 
that these concepts have increasingly 
been upheld by the present Supreme 
Court in the face of prior contrary 
decisions on which businessmen and 
their counsel have relied. In the 
author’s opinion, these prosec utions 
and decisions have acted together to 
make illegal, practices formerly 
legal, and amount to the most in- 
tolerable kind of ex post facto 
judicial law making in each of the 
various anti-trust fields: patents; 
unfair methods of competition; 
basing-point and delivered-price sys- 
tems under the Robinson-Patman 
Act; conspiracy; monopoly; and 
even actions affecting purely intra- 
state activities. He submits that need 
has arisen for a nonpartisan board 


of economic experts to advise the 
Supreme Court and a Joint Con- 
gressional Committee to supervise 
the activities of the Department of 
Justice. (Address: 
Penns;‘vania Law Review, 3400 
Chestnut Street, Philadelphia 4, Pa.; 
price for a single copy: $1.00). 


University of 


A prEALs—“Essentials of an Ef- 
fective Appellate Brief”: The lead- 
ing article by Frederick Bernays 
Wiener, formerly Assistant to the 
Solicitor General of the United 
States, in the February issue of the 
George Washington Law Review 
(Vol. 17—No. 2; pages 143-184) 
points out many useful techniques in 
the art of brief writing. He supports 
his thorough analysis as to what 
constitutes an effective appellate 
brief by inserting many examples 
taken from well and poorly written 
briefs and opinions. Valuable sugges- 
tions are made in regard to such 
questions as the proper method for 
formulating argumentative headings 
and persuasive statements of the 
questions presented on appeal. In 
addition, the author sets forth his 
views on effective presentation of the 
evidence in argument on the facts, 


and makes helpful admonitions as 
to matters to be avoided in the 
composition of the brief. (Address: 
The George Washington Law Re- 
view, George Washington University, 


Law Magazines 


A.B.A.]. 1049; November, 1948). 
The following action has been 
taken by the Court of Appeals for 
the Second Circuit: 
REVERSED AND REMANDED, February 
9, 1949, Gardella v. Chandler et al. 
Commerce (34 A.B.A.J. 947; Oc- 
tober, 1948). 


Washington, D. C.; price for a single 
copy: $1.00). 


ComMERCIAL LAW—“The 
Proposed Commercial Code: A New 
Deal in Chattel Security”: The 
“Proposed Commercial Code” now 
under consideration by the Ameri- 
can Law Institute and the National 
Conference of Commissioners on 
Uniform State Laws has created 
considerable discussion in legal 
periodicals. Because of the wide- 
spread effect which this “codifica- 
tion” would have on commercial 
practice in this country, J. Francis 
Ireton, in his article in the January- 
February, 1949, issue of the Illinois 
Law Review (Vol. 43—No. 6; pages 
794-818), expresses his opinion that 
this discussion is healthy and, in- 
deed, essential. Mr. Ireton, Chairman 
of the Division of Mercantile Law, 
Section of Corporate, Banking and 
Mercantile Law, American Bar As- 
sociation, discusses some of the prob- 
lems and pitfalls which are presented 
by the proposed Article VII of the 
Code which deals with ‘Secured 
Commercial Transactions”, consider- 
ing, in particular, Chapter 3 there- 
of, which attempts to merge the 
respective functions of field storage 
warehousing, chattel mortgages, con- 
ditional sales, consignments, trust 
receipts and factors liens into a 
single lien. (Address: Illinois Law 
Review, 357 East Chicago Avenue, 
Chicago 11, Ill.; price for a single 
copy: $1.00). 


CorporaTIONs — Directors — 
“Application to Newly Created 
Directorships of Statutory Provisions 
for Filling Vacancies”: While thir- 
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teen states have statutes specifying 
who may fill directorships created 
by an increase in the board, twenty- 
eight others provide by statute only 
that the 
powered to fill “vacancies”. A com- 


board is or may be em- 
ment in the Michigan Law Review 
(Vol. 47—No. 3; pages 378-383) 
discusses the impact upon the law of 
the recent decision in Johnston v. 
Automatic Steel Products, Inc. (Del. 
Ch. 1948), 60 A. (2d) 455, where, 
although the by-laws specified that 
increase in the 
vacancies which the board could fill, 
the Court held that the 
“vacancies”, as used in the Delaware 
statute, did not encompass newly- 


an board created 


term 


created directorships and that the 
shareholders could not empower the 
board to fill these positions without 
statutory authority. The 
states that, while construction of the 
vacancy provision to include newly- 
created directorships might result in 
some loss of the shareholders’ control 


author 


over incumbent directors, there are 
strong practical reasons for permit- 
ting directors to fill such director- 
ships. He submits that, in jurisdic- 
tions where shareholders would not 
thereby be deprived of a check on 
directors and where the “vacancy” 
statute has not yet been interpreted, 
the statute should be construed to 
permit the board to fill newly-created 
directorships. (Address: Michigan 
Hutchins Hall, Ann 
Arbor, Mich.; price for a_ single 
copy: $1.00). 


Law Review, 


Decepents’ ESTATES—“ Tax 
Planning for Estates’: The Decem- 
ber, 1948, issue of The North 
Carolina Law Review (Vol. 27—No. 
1; pages 2-123) is devoted to the 
publication of the lectures presented 
at the 1948 Tax Institute of the 
North Carolina Bar Association, all 
of which relate to the subject of tax 
planning for estates. The publication 
furnishes a pleasing departure from 
the standard format of law review 
articles and welcome relief from the 
customary tyranny of footnotes, as 
the lectures are published in the 
outline form in which they were 
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prepared for oral delivery. Thus, a 
large amount of material is covered 
comprehensively, but close attention 
by the reader is necessary to assimi- 
late the closely-knit contents of each 
article. However, anyone interested 
in this general field will feel well 
repaid for the time spent in working 
through the outlines. Among the 
subjects covered are the Revenue 
Act of 1948, life insurance, powers 
of appointment, income tax pro- 
lems, contracts for the purchase of 
business interests and other property 
from an estate, planning for the 
payment of death taxes and chari- 
table gifts. (Address: The North 
Carolina Law Review, The Univer- 
sity of North Carolina School of 
Law, Chapel Hill, North Carolina; 
price for a single copy: $1.25). 


[pEAs—“common-Law Regulation 
of the Idea Market’: Another note 
highlighting the ‘ambiguity of the 
concepts with the concomitant un- 
certainties of litigation” in cases 
involving the protection of ideas, has 
appeared in the Winter issue of 
The University of Chicago Law 
Review (Vol. 16—No. 2; pages 323- 
328). On the elements of proof re- 
quired by the courts both to prevent 
piracy and to avoid spurious claims, 
the note collates many of the au- 
thorities. While most of the citations 
support the rule that, for legal relief 
to be extended, the plaintiff must 
have a novel and concrete combina- 
tion of ideas which has been copied 
by the defendant, the application of 
this rule varies from situation to 
To establish copying, 
access and similarity are required. 


situation. 


According to the note, the theoretical 
foundation of relief is twofold: (1) 
on the tort theory of appropriation 
of literary property, and (2) on the 
basis of an express or implied con- 
tract arising from the manner in 
which the defendant gained access 
to the material. Also discussed are 
a few of the self-protection devices, 
both affirmative and negative, de- 
veloped by those dealing in the idea 
market. (Address: The University 
of Chicago Press, 5750 Ellis Avenue, 









Chicago 37, Ill.; price for a single 


copy: $1.35). 


Liapon LAW—“Government Seiz- 
ures in Labor Disputes’: The 1948 
Winter Issue of Cornell Law Quarter- 
ly (Vol. XXXIV—No. 2; 
181) contains an informative article, 


yages 155- 
o 


entitled as above, by Professor Ber- 
Willcox, of Cornell Law 
School, and Elizabeth Storey Landis, 
Co-Editor-in-Chief of the Cornell 
Law Quarterly, on problems involved 
in any plan for governmental seizure 
and operation of an essential in- 
dustry, in the event of a crippling 
strike. The authors appear to ad- 
vocate broader governmental opera- 
tion than has heretofore been the 
case. (Address: Cornell Law Quarter- 
ly, Ithaca, N.Y.; price for a single 
copy: $1.00). 


tram F. 


Pieapinc —‘Theory of FPlead- 
the 
(Vol. 47 
No. 3; pages 297-340) presents an 
William Wirt Blume, 
Law at the University 


ing”: The January issue of 
Cc . / 


Michigan Law Review 
article by 
Professor of 
of Michigan, which exhaustively re- 
views the theory and the function 
of common law pleadings. After a 
scholarly treatment of the faults and 
virtues of the ancient systems of 
pleading, the author describes the 
various movements for procedural 
The _ well-intentioned 
ineffective Rules of Hilary Term 
(England, 1834), the New York Code 
(1848), the Judicature Acts (Eng- 
land, 1875), and finally, the Federal 
Rules (1938), are briefly described in 
terms of the 
designed to accomplish. A careful 
reading of this article will be helpful 
to a better .understanding of the 
(Ad- 
dress: Michigan Law Review, Hutch- 
ins Hall, Ann Arbor, Mich.; price 
for a single copy: $1.00). 


reform. but 


reforms they were 


principles of code pleading. 
Practice AND PROCEDURE 


-‘The Amended Federal Rules’: 
Chief Justice Stone once character- 
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jaracter- 








ized the new federal procedural 
system as “concise, simple, adaptable, 
and efficient” and the Federal Rules 
of Civil Procedure as “highly suc- 
cessful in operation”. An article by 
Judge Charles E. Clark, of the Court 
of Appeals for the Second Circuit, 
which appears in the December, 
1948, issue of the Brooklyn Law 
Review (Vol. XV—No. 1; pages 1-11), 
points out that civil procedure in 
many states has, nevertheless, not 
been substantially influenced by the 
new Federal Rules. He submits his 
view that the situation in New York 
has been little improved in recent 
years by occasional specific legisla- 
tive codification, and that there is 
needed the alternative of control of 
court procedure through rule mak- 
ing, with a vigorous use of discovery, 
pretrial conferences and summary 
judgments. Judge Clark expresses 
hope that recent developments sug 
gest a lessening of “procedural 
(Address: Brooklyn 
Pearl Street, 
Brooklyn, N. Y.; price for a single 


particularism”’,. 
Law Review, 375 


copy: 85 cents). 


Practice AND PROCEDURE 

“The Federal Discovery Practice 
Should Be Adopted by All States”: 
In the February issue of the Wash- 
ington Law Review (Vol. 24—No. 1; 
pages 21-45), Philip S. Van Cise, a 
leader of the Colorado Bar, and 
Chairman of the Judiciary Commit- 
tee of the Colorado Bar Association, 
(liscusses the discovery procedure of 
Rules from a 


the Federal state 


standpoint by analyzing the federal 
provisions on depositions, interroga- 
tories, physical and mental exam 
inations, and pretrial conferences, 
and by comparing them’ with 
similar provisions of the statutes of 
the State of Washington. The author 
concludes that state adoption of the 
federal discovery procedure can 
result in simplified pleadings, ex 
peditious trials, shorter contested 
cases and a greater number of settle 
ments before trial. (Address: Wash- 
ington Law Review Association, 205 
Condon Hall, University of Wash 
ington, Seattle 5, Wash.; price for a 
single copy: 50 cents). 


Tax ATION — Charitable Gifts 

“Obtaining the Maximum Benefit 
for the Charity and the Estate in 
Making Charitable Gifts’: 


ject of gifts for charitable purposes, 


The sub- 


both inter vivos and by will, is 


receiving increasing attention in 
the public press and in the pages 
of legal periodicals. A useful sum 
mary of the pertinent considerations 
to be borne in mind in respect of 
such gifts is contained in a recent 
article, entitled as above, by Edward 
N. Polisher, author of Estate Plan- 
ning and Estate Tax Saving and 
lecturer on taxation at Dickinson 
Law School, which appears in the 
Dickinson Law Review for January, 
1949 (Vol. LIII—No. 2; pages 87 
99). With welcome 
clarity, the author reviews the im- 


terseness and 


portant features of lifetime and 


testamentary transfers, including the 


Law Magazines 


definition of the term “charity”, the 
form of gifts or bequests.and the 
choice of property to be donated. 
There is also a brief discussion of 
charitable foundations and “con- 
trolled” charities. (Address: Dickin- 
son Law Review, Dickinson School 
of Law, Carlisle, Pa.; price for a 
single copy: $1.00). 


Trav REGULATION—‘Merg- 
ers and The Anti-Trust Laws: The 
Columbia Steel Case: The Supreme 
Court and a Competitive Economy, 
1947 Term”: 
of studies by Sergei S. Zlinkoff, of 
the New York Bar, and Robert C. 
Barnard, of the District of Columbia 
Bar, on the trade regulation deci- 
sions of the United States Supreme 
Court during its 1947 term, is a com- 


Continuing the series 


prehensive discussion of the Colum- 
bia Steel Company case, 334 U. S. 
195, in the leading article in the 
December issue of the University of 
Pennsylvania Law Review (Vol. 97 

No. 2; pages 151-179) . In the series 
are companion articles in recent is- 
sues of The George Washington Law 
Review, Columbia Law Review and 
Yale Law Journal respectively, on 
patents, procedure and the anti-trust 
laws, basing points and quantity 
discounts (see 35 A.B.A.J. 74; Jan- 
uary, 1949), and the motion picture 
industry and the Sherman Act. (Ad- 
University of Pennsylvania 
Law Review, 3400 Chestnut Street, 
Philadelphia, Pa., price for a single 
copy: $1.00.) 
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The Practice of Law: 





A Lawyer's Advice to His Law-Student Son 


® THE FOLLOWING LETTER was writ- 
ten by Linn V. Phillips, of Union- 
town, Pennsylvania, to his son, Linn 
V. Phillips, Jr., when the latter was 
taking his final examinations at Dick- 
enson Law School last fall. The sen- 
ior Mr. Phillips has been a practicing 
lawyer since 1910, and a member of 
our Association since 1932. We re- 
print the letter here because we be- 
lieve that it is an excellent statement 
of the attitude of all worthy lawyers 
toward their profession. 


My DEAR SON: 

Many years ago in one of those hours 
so sacred to all fathers, a very little 
boy, my son, crawled into my lap 
and asked, “What do you want me 
to be?” Without hesitation, as there 
could be only one answer, “I want 
my boy to be a lawyer, a country 
lawyer, just as is your Dad”. 

To relatively few men comes the 
truly great privilege to say, “Your 
Honor, it is with the greatest of pride 
and pleasure I move the admission 
of my son to be a member of your 
Court”. It means the culmination of 
a father’s greatest desire for his son 
coupled with the knowledge his son 
is entering mature life with a stable 
foundation, not only personal but 
with an intellectual basis to serve so- 
ciety and materially help improve 
conditions generally. It is the pri- 
mary advantage of every lawyer. 

Legal education is not in itself suf- 
ficient. The license to practice law, 
unless a sacred privilege, can bring 
great unhappiness when misused. It 
is easy to deceive those who trust you 
most and very often temporary 
success and personal advancement 
are achieved by the prostitution of 
the legal status. Such a condition is 
soon apparent to your brother law- 
yers. Even if this were not true, 
deception of the few never makes it 
possible to deceive yourself. Never 
forget, with yourself you must always 
live. 

If these fundamental ethics are 
true, what is the best guide to a 
prospective young lawyer? Most of 
us in this country are blessed with a 
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conscience and from the cradle 
through all schools comes this con- 
scious knowledge of what is right 
and what is wrong, and the difference 
in conduct of human actions which 
distinguishes right from wrong. I can 
say to you my forty years of observa- 
tion and practice of law has con- 
vinced me that the most important 
element in life and law is the human 
one. I have never known man or 
woman to achieve permanent peace, 
happiness or success who has seri- 
ously offended his or her conscience. 

If you desire to be a good lawyer 
and so live with yourself, your family 
and neighbors, your conduct must 
be founded in the sound established 
legal ethics which really mean first, 
religion as it affects the human mind. 
I would not convey to you the idea 
that since you were reared a Chris- 
tian, the Great Father looks with 
greater favor upon you than upon 
millions of His other children in 
many other lands. I do mean to 
impress upon you that Christianity 
has founded the purest and most 
practical system of religion and 
morals ever presented to the world. 
From Christian teaching comes con- 
science and it is only natural to 
consider religion and conscience as 
synonymous terms... . 

That you will ever incorporate 
completely this divine doctrine into 
your life and practice of the law does 
not occur to me. I can only ask and 
expect you to use them as your ever 
present guide. In times of stress do 
not disturbed or lose faith. 
Although human nature has not 
reached such perfection, wise men 
know moral precepts, like good law, 
can promote social progress only 
when properly administered. If the 
thought to do the right is ingrained 
in the mind, sane procedure is sure 
to follow naturally. 

I know of no greater method of 
promoting your own success and 
happiness than the power of example 
in the practice of law which incor- 
porates your legal moral duties. It 
will make life less difficult for you 


be 


and others, and so long as you con- 
tinue to learn so long will you always 
be young. 

So, why, my son, a country lawyer? 
There is no basic difference between 
a city and a country lawyer. All 
recognize the fundamentals of legal 
ethics, honor and decency. The 
quality and quantity of work is the 
same. The profession shares only 
with medicine and the Church the 
high standard of confidential com- 
munication. The dealings, one with 
another, are conducted with 
fidence and understanding. There is 
a difference, however, brought about 


con- 


by the close personal relationship 
and intimate between the 
country lawyer and his client. 


contact 


Few captains of industry wait in 
the office of the country practitioner. 
The client is usually a friend or an 
acquaintance and comes because he 
has trouble and the need for help is 
personal. Plans leading to the forma- 
tion of prospective business and the 
execution of a contract can follow 
well known legal precepts but the 
ordinary heartaches and worries of 
the country client need consolation 
not found in law books. To him, 
advice must be founded in the knowl- 
edge of humanity, in charity of 
judgment attended 
patience. 


with infinite 
A kindly and encouraging word is 
often of more service than the perfect 
execution of the most intricate plead- 
ing or brief and the best aid to 
restore the required confidence. The 
mending of a broken spirit will 
bring greater satisfaction than the 
most favorable decision dependent 
though it be on the best prepared 
brief. To aid the restoration of 
courage and strengthen the will to 
carry on the fight fulfills the true 
legal ideals. All these opportunities 
occur more often to the country 
lawyer, and the greater the adversity 
the more frequent the opportunity. 

Serve faithfully and well. 
Naturally material compensation 
is less in the smaller communities. 
(Continued on page 356) 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn - Editor-in-Charge 











The Research in International Law and the United Nations 


® Since 1927 the work in the field of international law in the United States has cen- 
tered around the activities of the Research in International Law, which has been 
conducted by a private group under the auspices of the Harvard Law School and 
under the directorship of Judge Manley O. Hudson. At a meeting held at the Harvard 
Law School on February 19-20, 1949, the Research, suspended during the war, was 
revived and its work related to that of the International Law Commission of the United 
Nations. As his last official act, the late Judge William L. Ransom pledged the co- 
operation of the Special Committee for Peace and Law Through United Nations in 
the future work of the Research. 

The large scope of the program of the International Law Commission has been care- 
fully outlined in a memorandum prepared for the Commission by the Secretariat of the 
United Nations (UN Doc. A/CN.4/1, November 5, 1948). An admirable summary 
of the implications of that document by Dr. Yuen-li Liang, Director of the Division of 
Development and Codification of International Law in the Secretariat of the United 
Nations, is contained in a paper read by him at the meeting of the Research on Feb- 
ruary 19, 1949. As this paper is of special interest to the American Bar, several excerpts 
from it are printed below. Any comments by readers of the Journal would be welcome, 
and they should be sent directly to Dr. Liang, United Nations, Lake Success, New 
York, with copies to the editor of this department. 





Dr. Liang's Address 
on the Development of International Law by the United Nations 


® The Secretariat of the United Na- work on and the key article of the 
tions attaches considerable impor- Statute is the,one which lays a duty 
tance to the organization on a long on the Commission to survey the 
range basis, of the work of the Inter- whole field of international law with 
national Law Commission. ... The a view to selecting topics for codifica- 
Commission under the Statute has tion (Article 18). It is on the basis of 
only a limited competence to stimu- this conception that the Secretariat 
late and undertake projects for the thinks that, immediately upon the 
development of international law in assumption of its functions, the Inter- 
the sense of the creation of new law, national Law Commission might 
as such projects, being largely in the embark upon an examination of a 
field of economic and social matters long-range plan of its work, in order 
of international concern as yet un- to lend scope and steadiness to its 
regulated by international law, have program. 

to be preceded by political decisions For this purpose, the Secretariat 
which can only be made by organs has prepared and issued a document 
of the United Nations, such as the entitled “A Survey of International 
Economic and Social Council, and Law in Relation to the Work of 
finally by the General Assembly. In Codification”. This survey is not, of 
the field of codification, however, the course, intended to be a substitute 
Commission has at hand the entire for the survey which the Commission 
body of existing international law to itself is to undertake. Its object, as 


stated in the introduction, is to pre- 
sent considerations and to put before 
the Commission the data which may 
facilitate the accomplishment of its 
preliminary task as envisaged in the 
article of the Statute which I quoted. 
Incidentally, it is also conceived as 
embodying certain suggestions as to 
how the Commission might envisage 
its task in relation to codification 
from the point of view of the con- 
tinuity of its program, the scope of 
its activity and the creative function 
of its labors. 


Should the League of Nations’ 
Precedent Be Followed? 

It is thought that the International 
Law Commission might at the very 
commencement of its work consider 
the question whether it should take 
up isolated questions for codification 
in the first instance without having 
previously laid down a systematic 
program of work. In other words, 
should the Commission follow the 
League of Nations’ precedent in 
establishing first a list of subjects, 
then choose some subjects from the 
list, and carry on its work in a piece- 
meal fashion? This process, under 
the League of Nations, was described 
as the progressive codification of in- 
ternational law in the sense that the 
process of codification was to proceed 
gradually and progressively, and for 
the reason that it was obviously im- 
possible to codify all branches of 
international law simultaneously. 
The basic idea of this process is 
beyond question in view of the com- 
plexity of modern international law 
as contrasted with what existed in the 
days of Bluntschli, David Dudley 
Field, and Fiore—a time when a 
jurist by his sole efforts could write 
a complete code of international law. 
But the Committee of Experts under 
the League of Nations never drew up 
a comprehensive plan for the work 
to extend over the whole domain of 
international law, though it was no 
doubt contemplated that if the first 
efforts were successful, the work 
could be pursued to the end that in 
time the whole field of international 
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law would be codified. The so-called 
failure of the Hague Conference of 
1930 cast a spell of gloom over the 
entire activity, and although the 
League Assembly in 1930 and 1931 
discussed the possibility of the con- 
tinuation of codification, the activity 
was brought to an abrupt end. 
There seem to be two principal 
reasons why the Committee of Ex- 
perts, and later the Preparatory Com- 
mittee, of the League of Nations did 
not consider it necessary to lay down 
a comprehensive plan, and it is un- 
derstandable that they did not see 
fit to do so. The Committee of Ex- 
perts had very narrow terms of ref- 
erence. It was instructed to draw up 
a list of subjects, the regulation of 
which by international agreement 
appeared desirable and realizable, 
to communicate the list to the gov- 
ernments, to examine the replies 
from the governments and to study 
the procedure of conferences called 
for the solution of questions appear- 
ing sufficiently ripe. It was essentially 
a committee for the preparation of a 
conference of codification. The Pre- 
paratory Committee, created two and 
a half years before the Hague Con- 
ference, was, as its name indicates, 
intended to perform the immediate 
preparatory work for the Conference. 


U. N. Commission Has Broader Scope 
Than League Committees 


In contrast to these two committees 
of the League of Nations, the Inter- 
national Law Commission was estab- 
lished for the much broader purpose 
of promoting the progressive devel- 
opment and codification of interna- 
tional law, as the phrase is under- 
stood in the Charter of the United 
Nations. It is not an ad hoc organ as 
were the Committee of Experts and 
the Preparatory Committee. It is not 
necessarily a preparatory machinery 
for the convocation of a conference 
of codification. Though it was sug- 
gested at an early stage in the delib- 
erations previous to its establishment 
that the Commission might have an 
experimental period of three years, 
this suggestion was, very wisely, not 
pursued when the Statute of the 
Commission was elaborated by the 


340 American Bar Association Journal 


The Development of International Law 


General Assembly in 1947. It is true 
that the members of the Commission 
are elected for three years and eligi- 
ble for re-election (Article 10). This 
has to do with the tenure of office of 
the members and has no bearing on 
the life of the Commission itself. 
There is nothing to preclude the 
Commission from envisaging its task 
as a long-range one. On the contrary, 
it would seem that the Commission 
would find it most becoming to in- 
augurate its program with the elab- 
oration of a comprehensive plan, in 
keeping with the place which its 
functions occupy in the Charter of 
the United Nations. 

Such a plan would be a blueprint 
of the symmetrical arrangement of 
the various mansions of the house 
of international law. It would serve 
as a basis of work not only for the 
present members of the Commission 
themselves, but for future members 
as well. If this view is taken, the task 
of the selection of subjects and of 
the execution of individual projects 
will be welded into that of the even- 
tual codification of international 
law as a whole. Also, it is probably 
within the framework of some such 
comprehensive undertaking that the 
otherwise perplexing and intractable 
problem of selection of subject may 
be brought nearer solution. 

The second reason why the Com- 
mittee of Experts and the Prepara- 
tory Committee did not make a long- 
range plan was that they were limited 
by their mandate that they should 
draw up a list of subjects, the regula- 
tion of which by international agree- 
ment was most desirable and realiza- 
ble. The word “realizable” was used 
in the context as meaning “realiza- 
ble” in terms of the possibility of 
securing agreement in international 
conferences, and such agreement was 
to take the multilateral 
treaties. 


form of 


Though the three subjects that 
were actually chosen for codification 
through the Hague Conference 
proved to be not “realizable”, the 
condition of “realizability” was fre- 
quently referred to in the delibera- 
tions of the Committee of Experts. In 
a considerable number of cases, the 


Committee, while admitting that 
the codification of a proposed topic 
was desirable, discarded it for the 
reason that owing to the divergencies 
of national laws and jurisprudence, 
the codification was not realizable. 
This took place in regard to subjects 
such as extradition, judicial assist- 
ance in penal matters and the juris- 
diction of states in regard to crimes 
committed outside their territory. It 
is therefore not surprising that the 
Committee of Experts could not ven- 
ture to establish a comprehensive 
plan to cover the whole field of in- 
ternational law. As has been stated, 
the Committee was not only limited 
by the ad hoc nature of its own ex 
istence but by the mandate that it 
should recommend only “safe” sub 
jects or subjects that, on a pragmatic 
view, would yield immediate results. 


Concept of ‘‘Realizability'’ 
Not Found in Statute 


This is not the mandate of the Inte: 
national Law Commission. The 
Statute of the Commission says that 
when the Commission considers that 
the codification of a particular topic 
is necessary or desirable, it shall sub- 
mit its recommendations to the Gen- 
eral Assembly. There is no reference 
to the necessity of any topic selected 
being “realizable” as a subject for 
codification. The reason for this dif 
ference is not far to seek. The Com 
mission is not limited to the selection 
of such subjects as can be codified 
successfully in the form of an inter 
national convention by an interna 
tional conference of governmental 
representatives. A subject the codifi- 
cation of which may not be realizable 
by way of a convention adopted by 
an international conference may still 
be a necessary or desirable subject 
of codification in any other of the 
various forms envisaged in Articles 
20-23 of the Statute. 

The importance of having a long 
range plan is not only that the Com 
mission can thereby give direction 
and system to its work, thus prevent 
ing its assuming a haphazard and 
fragmentary character, but also that 
such an undertaking alone would be 
commensurate with the duty laid 
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upon the General Assembly by the 
Charter and with the responsibility 
of the Commission itself as one of 
the principal agencies now existing 
for the advancement of international 
law. 

What I have submitted above has 
to do with the scope of the activity 
of the Commission as well as with the 
continuity of its program. I wish, 
however, to stress the question of the 
scope ol activity from another point 
of view. Assuming that there is a 
comprehensive plan of work, there is 
no doubt that the Commission must 
nevertheless proceed to some selec- 
tion of subjects for the reasons both 
that it is instructed to do so by the 
Statute and that it cannot possibly 
codify all subjects at once. Selection, 
therefore, there must be, and criteria 
in terms of priority may have to be 
sought. Such criteria may be ascer- 
tained by reference to such factors as 
the amount and accessibility of ma- 
tcrial on any given subject, the avail- 
ability of the appropriate experts, 
and the continuity with work already 
performed under the League of Na- 
tions and by the Harvard Research. 
hese are relatively easy questions 
to decide as long as there exists a 
comprehensive plan evolved after 
mature and prolonged deliberation. 


Commission Must Choose 
Basic Problems 


It may be asked, however, whether 
lor the purpose of establishing a 
priority, attention should not be 
directed first to those subjects that 
touch the very foundation of inter- 
national law, but which were em- 
bodied in the Charter of the United 
Nations only in the form of general 
principles. In 1945, Prof. Philip C. 
Jessup sounded a warning lest the 
General Assembly should content 
itself with a mere continuation of the 
efforts of the League of Nations at a 
juncture when the world is crying 
for more law, more modern law, 
more effective law. Prof. Quincy 


Wright a few days ago wrote me 
urging also that the work of the Com- 
mission should not stop with the re- 
examination of the traditional sub- 
jects. | personally fully subscribe to 


this approach. I myself have ex- 
pressed elsewhere my belief that the 
traditional doctrine de maximis non 
curat praetor is a stumbling-block to 
the progress of international law. 
The same sentiments were voiced 
by George W. Wickersham before 
the third session of the Committee of 
Experts of the League of Nations in 
1927. Mr. Wickersham said: “The 
Committee would be making a mis- 
take if it were to choose a subject of 
secondary importance at a moment 
when the world was calling for the 
establishment of the Rule of Law in 
the place of the Rule of Force. The 
Committee would expose itself to 
the criticism of having been super- 
ficial and having wasted its time 
when the chief object should have 
been to solve certain major prob- 
lems of international law.” 


In the Survey of International 
Law, the subject, “Fundamental 
Rights and Duties of States”, occu- 
pies a prominent place .... This 
subject is one of the special assign- 
ments given to the International Law 
Commission by the General As- 
sembly, and the Commission is under 
a duty to give priority to it. The 
formulation of the Nuremberg prin- 
ciples belongs equally to the category 
of fundamental questions; the In- 
ternational Commission is also under 
a specific mandate to deal with it as 
a matter of primary importance. 
This particular question is related 
to the question of the “Subjects of 
International Law” and is com- 
mented upon in the Survey from this 
point of view. Moreover, a large 
body of international law is of course 
connected with the pacific settlement 
of disputes—a subject which is un- 
doubtedly of vital importance in the 
present-day world. It may be said 
that the United Nations Charter, in 
Chapter VI, has already embodied, 
in broad outline, the law of pacific 
settlement in a codified form. But 
thorough studies have been and are 
being pursued in the Interim Com- 
mittee of the General Assembly on 
the further development of the law 
of pacific settlement, and it is to be 
hoped that the results of such studies 
will be correlated to and coordinated 


The Development of International Law 


with the work of the International 
Law Commission. 


Codification Cannot Be Separated 
from Development of Law 


In the last, but not the least, place, 
a word as to the character of the 
codification work of the Commission 
might be said. In the Statute, the ex- 
pression “codification” is used for 
convenience as meaning the more 
precise formulation and systematiza- 
tion of the rules of international law 
in fields where there already has been 
extensive state practice, precedent 
and doctrine. The words “for con- 
venience” are used advisedly, for it 
is conceived that codification in its 
broad sense cannot be separated from 
the development of the law as gen- 
erally understood. It seems, therefore, 
that while the primary task of the 
Commission in the field of codifica- 
tion would be to ascertain what the 
law is and to present it in a form 
which is precise, systematic and as 
detailed as the overriding principle 
of the necessary generality of the law 
allows, its task cannot in the nature 
of things be limited to a passive reg- 
istration of agreement or disagree- 
ment. 

The experience of the Harvard 
Research is particularly instructive 
in this connection. The subjects of 
diplomatic and consular immunities 
are generally regarded as those with 
respect to which an almost universal 
agreement exists and which by their 
noncontroversial nature are con- 
sidered relatively easy of restatement. 
Yet on the legal position of consuls, 
the authors of the Harvard Research 
Draft Convention point out: “A 
perusal of the material indicates 
that comparatively few of the func- 
tions and privileges of consuls are 
established by universal interna- 
tional law. Thus a code on the sub- 
ject will be to a large extent legisla- 
tion.” Also, on the competence of 
courts in regard to foreign states, the 
authors of the Draft Convention 
assert that the Draft Convention does 
not purpose to be merely a declara- 
tion of existing international law. 

It is submitted that in the process 
of formulating the rules of interna- 
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tional law, the Commission cannot 
avoid the filling of lacunae by re- 
conciling divergencies and suggest- 
ing improvements in cases where the 
situation calls for a combination of 
the consolidating and legislative 
aspects of codification. So long as it 
distinguishes clearly between what 
it finds de lege lata and what it pro- 
poses as the proper rule of law de lege 
ferenda, there can be no objection 
to its acting in that capacity and to 
giving expression to a constructive 
and what is currently referred to as 
the sociological approach to inter- 
national law. Though there may be a 
legislative element in the process, 
this function does not impinge upon 
the domain of what is referred to in 
the Statute of the Commission as 
the development of international 
law, for the reason that these are 
subjects which have been regulated 
by international law but the regula- 
tion of which is unsatisfactory and 
fragmentary. 

Nor is it thought that the Com- 
mission is precluded from offering 
suggestions in the way of proposed 
solutions in cases where there is such 
a clear discrepancy of practice that 
it may be claimed that there is no 
law atall on 2 particular point be- 
cause there is no agreed law. The 
criticism made «y Prof. Edwin Dick- 
inson in his :ecture, “What Is Wrong 
with Interrational Law’, of the de- 
cision of the World Court on the 
Lotus case 1: directly to the point. 
He properly emphasizes that the 
reasoni._, ia that case is a “sanctifica- 
tion of juridical irresponsibility”, 
and that “there is no contribution to 
the progress of law in, 
minder 


the bare re- 
that there is ‘want of law’ 
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relating to the issue presented.” 

In this regard one should also 
recall the classic story related by Mr. 
Justice Holmes of a Vermont justice 
of the peace before whom a suit was 
brought by one farmer against an- 
other for breaking a churn. The 
justice took time to consider and 
then said that he had looked through 
the statutes and could find nothing 
about. churns and gave judgment 
for the defendant. The lesson to be 
drawn is that, as Mr. Justice Holmes 
puts it, every effort to reduce a case 
to a rule is an effort of jurisprudence. 


Position of Commission 

Resembles Judge's 

The position of the International 
Law Commission in this regard is 
not unlike that of an international 
judge, in so far as the finding of the 
law is concerned. Having regard to 
the stature of the Commission and 
the corresponding 
inherent in its functions, it is not 
too much to expect that the Com- 
mission will exercise a creative func- 
tion by filling the lacunae in the ex- 
isting system of international law 
with due reference to the community 
interest of the international society, 
the requirements of peaceful inter- 
course, the demands of international 
progress, and above all the supreme 
authority of international law. The 
Commission will thus have ample 


responsibilities 


opportunities to renovate and revita- 
lize international law, and the results 
of its labors will incidentally repre- 
sent a most valuable and potent 
scientific achievement covering, in 
the fullness of time, the entire cor- 
pus juris gentium, 


Such an achievement will fulfill 


in some measure the demand voiced 
by Professor Hudson in his inspiring 
address given twenty-four years ago 
that “a sound philosophical basis 
for the international law of the twen- 
tieth century could only result from 
a functional critique of international 
law in terms of social ends’. I know 
for certain that at least one member 
of the International Law Commis. 
sion will devote his unstinted ener- 
gies to this end. 


Commission's Work 

Opens New Vistas 

In conclusion, it might be said that 
envisaging the efforts of the United 
Nations through various stages in the 
field of development and codification 
of international law, a new vista 
opens up for creative activities in 
international law both in and outside 
the organization. The plans for the 
revival of the Harvard Research are 
no doubt inspired by the official 
effort which crystallized in the estab- 
lishment of the International Law 
Commission. The whole process and 
its eventual outcome may perhaps 
be described in the words which | 
venture to borrow from an introduc- 
tion to a book published in 1923 
entitled The Rational Basis of Legal 
Institutions, as follows: ‘““To make a 
code that should do more than em- 
body the unreasoned habits of the 
community it would be desirable in 
the beginning to determine our 
ideal—the remote but dominant end 
that we aim to reach—and then to 
consider whether one measure rathe 
than another would help toward it. 
1 confess that [I do not think that as 
yet we are very well prepared for 
wholesale reconstruction.” ... 
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# The Joint Committee on the Economic Report, under the chairmanship of Senator 
Robert A. Taft, figured prominently during the 80th Congress in the continuing effort 
to formulate a federal anti-inflation program acceptable both to the President and 
to Congress. Under its new Chairman, Senator Joseph C. O'Mahoney, the Joint Com- 
mittee seems certain to play an important part in the economic decisions of the 81st 
Congress. At the present writing, the Joint Committee is carrying on round-table 
discussions of the recommendations made by President Truman in his Economic Report 
to the new Congress with specialists in the fields of taxation, investment, production, 
credit, prices and insurance. It is believed that readers of the Journal will be inter- 
ested in this brief account of the Joint Committee and its work by Lawrence E. Filson 
of the Legislative Drafting Research Fund of Columbia University: 





The Joint Committee on the Economic Report 


*" The Joint Committee on the Eco- 
nomic Report was created by the 
Employment Act of 1946, which 
sought to secure the systematic co- 
ordination of federal legislative and 
executive policies in a comprehensive 
and coherent economic program. 
Ihe Act provides for the annual 
transmission by the President of an 
Economic Report, prepared with the 
aid of the Council of Economic Ad- 
visers, describing the state of the na- 
tional economy and recommending 
a legislative program for the achieve- 
ment of economic stability. It created 
the Joint Committee to receive and 
study the Economic Report, and, “as 
a guide to the several committees”, 
to report to Congress “its findings 
and recommendations with respect 
to each of the main recommenda- 
tions made by the President”. The 
Joint Committee is also directed by 
the Act to make a continuing study 
of the national economy and its prob- 
lems, and, from time to time, to sub- 
mit to Congress its additional reports 
and recommendations. 

The 80th Congress was a difficult 
period of organization and orienta- 
tion for the new Joint Committee. 
Che annual reports required by the 
Employment Act of 1946 were sub- 
mitted to Congress in 1947 and 1948, 
but the Joint Committee’s develop- 


ment as an effective agency of Con- 
gressional policy coordination was 
not so rapid as its founders had antic- 
ipated. The first annual report was 
essentially noncommittal, because of 
limitations on the time available for 
Joint Committee study. The second 
annual report, although complete 
and in conformity with the statutory 
directive, lost much of its potential 
significance because the majority and 
the minority of the Joint Commit- 
tee’s membership divided precisely 
along party lines. 

The most widely discussed econom- 
ic enactment of the 80th Congress 
was Public Law 395, which estab- 
lished a program for the voluntary 
allocation of scarce commodities and 
made certain other provisions sup- 
posedly designed to contribute to 
postwar price The 
Joint Committee had conducted 
hearings on President Truman’s 
original ten-point anti-inflation pro- 
gram, but the Joint Committee’s 
report was limited to what were 


stabilization. 


called the “less controversial” pro- 
posals of the President, included no 
recommendation either way with 
respect to the voluntary allocation 
device, and contained an express 
statement that the report “implied 
no judgment either way on the 
points not covered.” The caution 


with which the Joint Committee ap- 
proached the issues of this legislation 
is indicative of a general effort on 
the part of the Joint Committee to 
steer clear of matters of sharp politi- 
cal controversy. 

To date at least, the Joint Com- 
mittee has been equally cautious in 
working out the pattern of its rela- 
tions with the standing committees of 
the House and Senate. During the 
period immediately after its creation, 
the Joint Committee was viewed with 
considerable suspicion, and the fear 
was expressed that it might invade the 
jurisdiction of the House and Senate 
Banking and Currency Committees 
and other standing committees with 
legislative jurisdiction in major eco- 
nomic fields. This feeling faded 
rapidly, largely because the Joint 
Committee has no general authority 
to submit bills, and the Joint Com- 
mittee now enjoys harmonious rela- 
tions with the standing committees 
of the two Houses and with the Sen- 
ate Majority Policy Committee. The 
question remains whether the Joint 
committee will be able to maintain 
these frictionless relations and, at 
the same time, attain its full poten- 
tial status as the principal agency for 
coordination of Congressional policy 
in economic matters. 

On a few occasions during the 
80th Congress, the Joint Committee 
held meetings and hearings jointly 
with other committees. This pro- 
cedure will doubtless be useful and 
expeditious in some cases. Usually, 
however, the Joint Committee will 
previously have taken a more or less 
definite stand on the general econo- 
mic issues involved in the legislation 
to be considered, and in such cases 
the Joint Committee does not feel 
that it can properly participate. 

It was the hope of its sponsors that 
the Joint Committee would be in- 
strumental in coordinating the eco- 
nomic program of the Executive De- 
partment with that of the Congress, 
but the precise relationship between 
the Joint Committee and the Presi- 
dent’s Council of Economic Advisers 
remains the subject of some contro- 
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versy. On the one hand, it is urged 
that separation-of-powers consider- 
ations require that the two groups 
operate independently. On the other 
hand, it is pointed out that the Joint 
Committee and the Council are deal- 
ing with the same body of material 
in an effort to achieve a single co- 
herent program, and that a regular 
interchange of ideas is essential to 
the realization of that objective. In 
practice, the former position has 
been adopted. The Council has met 
with the Joint Committee on two 
occasions, but consideration of spe- 
cific issues and legislation was care- 
fully avoided. It seems likely that 
the scope of discussion in future joint 
meetings will be limited in the same 
way. Such meetings should, how- 
ever, be more frequently held. Elab- 
oration by the Council of the re- 
search basis of the legislative recom- 
mendations in the Economic Report 
would be of particular value to the 
members of the Joint Committee. 
Similarly, closer working relation- 
ships between Joint Committee and 
Council staffs would be of consider- 
able benefit to both groups. 
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It is possible to distinguish three 
basic functions of the Joint Com- 
mittee. Its research and investiga- 
tions should serve to supplement the 
existing store of economic. knowl- 
edge. More than any other institu- 
tion of economic study, the Joint 
Committee should provide an effec- 
tive forum for the expression of eco- 
nomic views and opinions. But the 
potential significance of the Joint 
Committee does not rest entirely 
upon the performance of this func- 
tion, which is concurrently within 
the province of the standing com- 
mittees. More important is its sec- 
ond function, that of passing along 
to the Congress as a whole its pe- 
culiar knowledge of the national 
economy. 

In addition to the annual reports 
required under the Employment Act, 
the Joint Committee should be 
counted on to study specific items 
of pending economic legislation with 
reference to the place of such bills in 
an integrated economic program, 
and to report its appraisal and rec- 
ommendations to the appropriate 
standing committees. Individual 


standing committees, dealing with 
individual bills, do not possess the 
information needed to perceive the 
interrelation between those bills and 
seemingly independent proposals 
pending before other committees. 
The Joint Committee was estab- 
lished specifically to provide this 
knowledge. With respect to every 
major economic bill, the Joint Com- 
mittee should submit a report to 
the appropriate standing committees 
based memorandum pre 
pared by an expanded Joint Com- 
mittee staff. 

The third function of the Joint 


upon a 


Committee involves the formulation 
of long-range or “stand-by” pro- 
grams. Although the course of eco- 
nomic events is difficult to predict 
with accuracy, the general pattern 
of the business cycle is reasonably 
well understood. The development 
by the Joint Committee of stand-by 
programs to meet forseeable eco- 
nomic maladjustments was urged in 
the 1948 minority report of the Joint 
Committee, and will probably re- 
ceive added impetus in the 8Ist 


Congress. 





Annual Meeting 


For Detailed Announcement 


with Respect to St. Louis Hotels and 
the Making of Hotel Reservations, 


SEPTEMBER 5-9, 1949 
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OUR YOUNGER LAWYERS 


Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 








® The Procedural Reform Studies 
Committee under the Chairmanship 
of Rosemary Scott, of Grand Rapids, 
Michigan, is one of the most active 
and long standing committees of the 
Junior Bar Conference. Richard H. 
Bowerman, of New Haven, Connecti- 
cut, acts as Council Adviser to the 
Committee. 

These studies began as the result 
of recommendations made in 1938 by 
the Association’s Section of Judicial 
\dministration. Briefly, these recom- 
mendations provided for adoption of 
minimum standards for practice and 
procedure in the various states and 
contemplated that the efforts of the 
\ssociation be devoted to securing 
the compliance with these standards 
in the various states through legisla- 
tion or otherwise. Chief Judge John J. 
Parker, of Charlotte, North Carolina, 
as Chairman of the Association’s Spe- 
cial Committee on Improving the 
\dministration of Justice, and Chief 
Justice Arthur T. Vanderbilt, of 
Newark, New Jersey, as Chairman of 
the National Conference of Judicial 
Councils, were the chief proponents 
of the program and have remained 
active since that time. 

At the outset it was determined 
that the first step must be a survey 
of the existing status of practice and 
procedure in each of the states. It 
was further determined that such a 
survey should disclose what reforms 
were necessary in each of the states 
and would also serve as a factual 
background for the use of legislative 
committees and other proponents of 
the reforms recommended. The task 


of making these surveys was under- 
taken by the Junior Bar Conference 
at the request of the Association and 
this work has continued to be one of 
the major programs of the Confer- 
ence since that time. 

Originally seven separate surveys 
were prepared in the form of ques- 
tionnaires, covering the following 
subjects: (1) Regulating Procedure 
by Rules of Court; (2) Managing the 
Business of the Courts; (3) Pretrial 
Procedure; (4) Selecting Persons for 
Jury Service; (5) Trial Practice; (6) 
Appellate Practice; (7) State Admini- 
strative Procedure. 

These surveys were distributed 
among the various members of the 
Bar in each of the states with a re 
quest that questionnaires be com- 
pleted and a short narrative report 
covering the particular subject and 
explaining the status of the proce- 
dure in the particular state be sub- 
mitted with the completed question- 
naire. The various surveys were dis- 
tributed and the work of the Com- 
mittee was devoted for several years 
to the completion of this part of the 
program. In 1948 an eighth survey 
on the subject of “Evidence” was pre- 
pared and distributed and completed 
in each of the states. 

A second phase of the work has 
now been undertaken. This includes 
the editing of a book containing the 
factual data disclosed by the surveys. 
This publication will be distributed 
on a national basis. At the present 
time a brief summary of the studies 
has been prepared and forwarded to 


members in each of the states for the 





ROSEMARY SCOTT 


Chairman, Junior Bar Conference 
Procedural Reform Studies Committee 


purpose of obtaining corrections 
prior to printing. 

A third phase of the program of 
the Committee is to prepare and 
secure the publication in each state 
of suitable articles in law reviews or 
bar journals. These articles will be 
in effect a publication of the actual 
information secured from the surveys 
as it pertains to the particular state, 
and may include a statement of the 
recommendations for the adoption 
of certain measures in that state to 
provide compliance with minimum 
judicial standards. 

It is a tribute to the Conference 
and the profession at large that dur- 
ing the eleven years of the Commit- 
tee’s existence more than 1000 law- 
yers have contributed their services 
to the completion of these surveys of 
our American Judicial System. John 
S. Howland, of Des Moines, Iowa, 
and William N. Ethridge, of Jack- 
son, Mississippi, immediate past 
Chairmen of the Committee, each 
contributed valuable services to tl 
completion of the basic survey work. 
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® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Double Taxation Upon Sale of Stock 


" The Bureau of Internal Revenue 
has been much disturbed by efforts 
of taxpayers to avoid double taxation 
ordinarily imposed when a corpora- 
tion sells its assets and then liqui- 
dates. The Supreme Court indicated 
considerable sympathy for the Bu- 
reau’s position in its broad opinion 
in Commissioner v. Court Holding 
Co., 324 U. 8. 331 (1945), holding 
that the corporation was subject to 
tax upon the gain from sale of cor- 
porate assets made by the stockhold- 
ers after receiving the assets as a 
liquidating distribution. Although 
there has been some disposition by 
courts to set limits to the Court 
Holding doctrine, sale by _ stock- 
holders of assets received in liquida- 
tion is at best a risky business. 

However, sellers have generally be- 
lieved they could safely fall back 
upon a sale of corporate stock—pro- 
vided the purchaser would take stock. 
The purchaser could then liquidate 
the corporation and obtain the de- 
sired assets. The tax consequences to 
the selling stockholders were thought 
to be fairly clear—they would be 
taxed upon the difference between 
their cost basis for the stock and the 
price received. (The tax conse- 
quences for a corporate purchaser 
were never so clear if the purchased 
corporation was immediately liqui- 
dated. See Mannix, Liquidation of 
Newly Acquired Subsidiaries, 26 

re'3 1112 (1948)). 

The Bureau is apparently no hap- 
pier with this procedure, for it would 
collect only a single tax upon the 
profit from the sale of stock. Recent- 
ly, in a series of cases the Bureau has 
vigorously attacked stock sales, in 
one case with a double-barreled shot- 


gun. 
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The opening gun—the double- 
barreled shotgun—was Jj. T. S. 
Brown’s Son Co., 10 T. C. 840 (1948). 
In 1942, Brown and his wife sold 
their stock to Favret who then 
obtained from the _ corporation 
whiskey receipts as a_ liquidating 
distribution. These receipts Favret 
sold in 1943. The Bureau determined 
that the corporation was subject to 
tax (1) either upon realization of in- 
come in 1942 on account of the liqui- 
dating distribution in kind, (2) or 
upon gain from the sale of receipts 
in 1943. Since the corporation had 
been dissolved, transferee liability 
was claimed against Brown and his 
wife and against Favret. Judge Black 
quickly dismissed the claim that a 
corporation realizes income upon the 
distribution of its assets in kind, and 
the Commissioner did not press this 
contention seriously. Nor was the 
corporation taxable under the Court 
Holding doctrine because of the sale 
of receipts by Favret. Previous to 
the sale of the stock, Brown had 
never negotiated for sale of the re- 
ceipts; he simply wanted to get out 
of business and he decided he would 
sell only his stock. 

Since there was a small admitted 
corporate tax deficiency, the question 
of transferee liability had to be 
decided. Following the primary con- 
clusion, the result was simple— 
Brown was not liable for he had 
sold the stock, while Favret was 
liable because he had received all the 
corporate assets in liquidation. 

In Armored Tank Corp. (New 
York), 11 T.C. No. 77, promulgated 
October 20, 1948, a full Tax Court 
unanimously rejected the Bureau’s 
position. The corporation as licensor 
had entered into an agreement which 


was later cancelled by the licensee 
after a dispute. The licensee offered 
to settle, but the amount was rejected 
by the licensor corporation's repre- 
sentatives because it would net too 
little after taxes. The licensee then 
bought the stock of the licensor cor- 
poration at a price which the stock- 
holders anticipated would net them 
the desired amount. Liquidation of 
the purchased corporation, which 
then held as an asset only the dis- 
puted contract, followed. Transferee 
liability against the selling stock- 
holders was asserted on the basis that 
payments for the stock were actually 
payments to the 
settlement of the contract claim. The 


corporation in 


Tax Court considered the applica- 
tion of Court Holding Company but 
distinguished it on the ground that 
negotiations here between the cor- 
poration and the licensee had ended 
in failure. The corporation 
clearly not a party to the subsequent 
agreement for the sale of stock. 


was 


The sale of a bridge was involved 
in Steubenville Bridge Co., 11 T.C. 
No. 96, promulgated November 8, 
1948. A toll bridge company had 
occasionally tried unsuccessfully to 
sell its bridge to the State of Ohio. 
Promoters obtained options to pur- 
chase all the corporate stock and 
sold the options to a syndicate which 
had arranged for a sale of the bridge 
to West Virginia. Immediately fol- 
lowing acquisition of the stock 
pursuant to the options, the com- 
pany was dissolved, the bridge dis- 
tributed in liquidation, and then 
deeded to West Virginia. The Tax 
Court held that the company was not 
subject to tax upon the sale and so 
neither were the stockholders as 
transferees. The tax consequences 
are clear, said Judge Harlan, if a 
corporation sells assets and dis- 
tributes cash or if it distributes assets 
in kind; the law does not require that 
the course resulting in greater tax 
be chosen. The basic question is, 
“Who made the sale?” In this case, 
the selling stockholders were not 
taxable upon the sale of the bridge, 
for they had never negotiated with 
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West Virginia; few of them even 
knew of the contemplated sale and 
they took no common action. The 
syndicate was not taxable as trans- 
feree because it had made the 
arrangements for sale of the bridge 
before it had even acquired the 
corporation. 

Judge Harlan, however, refused to 
follow the majority in the latest 
decision of this series, Dallas Down- 
town Development Co., 12 T.C. No. 
17, promulgated January 31, 1949. 
A realty company owning a bank 
building wanted to sell the building 
to the bank, but could not get a 
satisfactory price. Instead the stock- 
holders agreed to sell their stock to 
the bank’s representatives. The new 
owners of the realty company dis- 
solved it, transferred the building to 
its directors as trustees for the stock- 


Inter-American Bar 


Continued from page 315) 

After a two-year period, during 
which numerous important com- 
mittee assignments were completed, 
the Fifth Conference was held at 
Lima, Peru. Meeting from November 
25 through December 8, the opening 
was highlighted by an address from 
the President of the Republic of 
Peru. Dr. Hernando de Lavalle, 
President of the Colegio de Abogados 
de Lima, was the chief presiding of- 
ficer in his capacity of President of 
the Inter-American Bar Association. 

At the Lima meeting the assembly 
unanimously accepted the invitation 
of the State Bar of Michigan, constit- 
uent geographical member, to con- 
vene in Detroit from May 22 through 
June 1 of 1949. The lawyers who live 
south of the borders of the United 
States were happy over the prospect 
of visiting the world’s center of in- 
dustrial efficiency as exemplified by 
the automotive industry. 

It is interesting to point out that 
this year’s Sixth Conference is the 
first deviation from a pattern of meet- 
ings which were sponsored by na- 
tional bar associations, and which 
had the full financial support of their 
respective national governments. Be- 
cause of the lavishness of entertain- 





holders, and then sold the building 
to the bank (acting through a sepa- 
rate corporation, for reasons of 
Texas bank law). This was held not 
to be a sale of the building by the 
corporation upon the authority of 
the Steubenville case. Judge Harlan, 
dissenting, felt that obviously the 
sale of stock was not intended as 
such by either purchasers or sellers, 
but rather as a sale of the building 
and that sale of the building was 
pursuant to an agreement to sell 
prior to liquidation. Judge Leech 
also dissented, as did Judge Disney, 
in a separate opinion. 

It is too early to draw reliable con- 
clusions from the cases on _ this 
problem. None of the cases has yet 
been taken beyond the Tax Court. 
Except for Armored Tank Car, they 
have involved sales of assets follow- 


ment, and the pomp and ceremony 
that only a national government can 
supply, it obviously is a challenge 
to the resourcefulness and ingenuity 
of Michigan’s lawyers to greet and 
entertain their guests in a manner in 
keeping with tradition. 

For some time the Bar of Michigan 
has been preparing for this momen- 
tous gathering. Committees are at 
work. Industry is cooperating most 
generously, both individually and 
through the fine efforts of the Detroit 
Board of Commerce. 


Conference Will Hear 
Important Papers 
As one of the bulwarks of the Associa- 
tion is its committees and sections, 
preponderant attention will be di- 
rected to the brilliant papers that are 
to be presented. As an indication of 
the high-caliber treatment to be ac- 
corded the various subjects, a brief, 
at-random selection of authors shows 
that Earl G. Harrison, Lester B. Or- 
field, Charles S$. Rhyne, Edward S. 
Rogers and Stephen Lodas, Josef 
Kunz and John Barker Waite will 
read papers. 
Sixth Conference in the form of 
The Congress of the United States 
has seen fit to give recognition to the 





Tax Notes 








ing liquidation. They have not 
considered the more difficult situa- 
tion of a sale of stock after a plan of 
liquidation has been adopted. See 
Magill, “Sales of Corporate Stock or 
Assets”, 47 Col. L. Rev. 707 (1947). 
In spite of the taxpayers’ success so 
far, the Bureau seems to be genuinely 
opposed to stock sales, in some 
instances at least, as an alternative 
to sale of assets by a corporation. Yet, 
attention must be paid to the Com- 
missioner’s recent acquiesence in 
J. T. S. Brown’s Son Co., Int. Rev. 
Bull., November 15, 1948. Perhaps 
that signifies cessation of present 
warfare, but some skepticism is war- 
ranted. Certainly stock sales are 


likely to receive easier tax treatment , 


by the courts than asset sales, at least 
until the Supreme Court decrees 
otherwise. 


Senate Concurrent Resolution 56, 
introduced by Senator Ferguson in 
May, 1948; and House Concurrént 
Resolution 25, welcoming the Confer- 
ence, introduced in the Michigan leg- 
islature, was adopted unanimously. 

The State Bar of Michigan, as host 
association, will do its best to ensure 
a successful Conference. It concurs 
with its President, Frank H. Boos, 
who puts it: “The Conference is of 
such international import, contem- 
plates such a magnificent program, 
that I don’t see how any lawyer who 
has at heart the interest of his coun- 
try in the Western Hemisphere could 
fail to be moved by the purpose of 
the meeting. I sincerely hope that 
many members of the American Bar 
Association can accept the oppor- 
tunity to attend.” 

Information concerning the meet- 
ing may be obtained from William 
B. Cudlip, Secretary General, The 
Sixth Conference, 800 National Bank 
Building, Detroit 26, Michigan, and 
William Roy Vallance, Secretary 
General, The Inter-American Bar 
Association, 1129 Vermont Avenue, 
Washington, D. C. Members who 
wish to prepare papers should direct 
their inquiries to Mr. Cudlip. 
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BAR ACTIVITIES 








Editor-in-Charge . 


® Lawyers representing state bars of 
eleven western states met in San 
Francisco last month at the request 
of Harry J. McClean of Los Angeles, 
President of the State Bar of Cali- 
fornia, to form an Inter-State Bar 
Council. 

The representatives decided to rec- ° 
‘ommend to their several state bar 
organizations the formation of a 
permanent council of Western State 
Bar Associations. 

A committee composed of Mr. 
McClean, chairman, Tracy E. Griffin, 
of Seattle, president of the Washing- 
ton State Bar, and Walter H. Evans, 
Jr., president of the Oregon State 
Bar, will draft a statement of pur- 
poses and prepare a program for 
submission to the several state Bars 
for their approval. 

The general purpose of the council 
according to Mr. McClean will be 
“to alert the thinking of members of 
the Bar of the eleven western states 
through their respective state bar 
organizations concerning the prob- 
lems confronting the Bar and partic- 
ularly the threats of statism in its 
many forms affecting American con- 
stitutional government, and to ex- 
plore areas of common interest and 
responsibility of the organized Bar 
in the participating states.” 

The agenda for the meeting in- 
cluded a round table discussion of 
legal education, admission procedure, 
discipline of members, improvement 
of administration of justice and un- 
lawful practice, following a prelimi- 
nary presentation of these problems 
by Jerold E. Weil, Secretary and 
General Counsel of the State Bar of 
California. 

Cyril McClean of Oakland, presi- 
dent of the Alameda County Bar 
Association, led a discussion of activ- 
ities for a local bar association and 
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. Paul B. DeWitt, Chairman, Section of Bar Activities 


A. M. Mull Jr., district governor 
from Sacramento, and B. J. Ballard, 
public relations counsel, conducted 
a round table on methods of dis- 
seminating information about bar 
work. 

A. B. Bianchi, district governor 
from San Francisco, discussed annual 
meeting plans and the possibility of 
cooperation among the state bars in 
this work. 

Among those present and who 
took an active part in the program 
were: Carvel Mattsson, president, 
and David L. Stine, vice president, 
Utah State Bar; J. C. Garlington of 
Missoula, president of the Montana 
Bar Association; Walter H. Evans, 
Jr., of Portland, president of the 
Oregon State Bar; Tracy E. Griffin 
of Seattle, president, Harold Coffin 
of Spokane, member of the Board of 
Governors, Alfred J. Schweppe of 
Seattle, R. V. Welts of Mount Ver- 
non, and Miss Clydene L. Morris, 
executive secretary, of Seattle, all of 
the Washington State Bar Associa- 
tion; and Alfred M. Pence of Lara- 
mie, vice president of the Wyoming 
State Bar. 
® The New York County Criminal 
Courts Bar Association recently 
issued lawyers’ objections to illegal 
evidence on wire tapping and unlaw- 
ful search and seizure. The stand of 
the Association was based on re- 
peated rulings of the courts of New 
York State that evidence illegally 
obtained is nevertheless admissible 
in the state courts. Such evidence, 
whether obtained by wire tapping 
or through unlawful searches and 
seizures in violation of both the state 
and Federal Constitutions, although 
admissible in the state courts, is not 
admissible in the federal courts and 
objections made during trial as soon 
as counsel learns of the illegality are 


sustained in the federal courts. 
The ruling is well settled on this 
subject in the State of New York. 
At recent hearings of the Special 
Wire Tapping Committee and the 
Committee on Unlawful Searches 
and Seizures of the New York County 
Criminal Courts Bar Association it 
has been testified that attorneys in 
New York courts do not even bothe 
to object to illegal evidence o1 
evidence obtained in violation of a 
defendant’s constitutional rights. 
The Association has instructed all 
New York no 


to forego the privilege of objecting to 


lawyers in longe! 
this type of evidence as there is now 
pending in the United States Su 
preme Court a case on appeal from 
the State of Colorado which when 
decided, may well hold that the 
Fourth Amendment of the Con 
stitution which prohibits unlawful 
searches applies to state as well as 
federal courts because the Four 
teenth Amendment makes the Fourth 
Amendment applicable to the states 

For further 
Herman Hoffman, 
New York. 


information contact 


233 Broadway, 


® The Fourth Annual Session of 
the Academy of Comparative and 
International Law was held in 


Havana, Cuba, February 6-19. Dr. 
Hans Kelsen, Professor of Political 
Science at the University of Cali- 
fornia, gave a course on the subject 
of “Fundamental Problems of. the 
Law of the United Nations”. Dr. 
Charles G. Fenwick, Director of the 
Department of International Law 
and Organization of the  Pan- 
American Union, lectured on the 
subject of “The Law of the Organi 
zation of the American States.” 
Other courses were given by Latin- 
American professors on “Divorce 
and Separation in the Private Inter- 
national Law of the American 
States”, “Recess, Dissolution and 
Power of Control of Parliament”, 
“The Instability of Currency and Its 
Effects on Private Law”, and “Rules 
of Law Regulating Domestic Rela 
tions and Persons in Recent Latin 
American Constitutions”. 
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Scholarships were awarded to the 
following residents of the United 
States to attend the academy: John 
Joseph Dean of the Department of 
State, Washington, D. C., LL.B., 
George Washington University, mem- 
ber of the Bar of the District of 
Columbia; Raoul J. Diaz, Assistant 
Professor of International Law, 
Georgetown University School of 
Carolyn Royall 
Just, attorney in the Department of 
Justice, Washington, D. C., member 
of the Council of the Inter-American 
Bar Association; Julio E. Nunez, 
LL.B., Harvard Law School; Javier 
Urrutia of Chile, B.S., Georgetown 
University School of Foreign Service. 


Foreign Service; 


® The annual meeting of the State 
Bar Association of Connecticut, held 
in Bridgeport last October, marked 
a new era of policy, administration, 
and rebirth. The two-day meeting 
and annual banquet was well at- 
tended—the largest attendance in 
the history of the Association. 
Charles M. Lyman, of New Haven, 
the retiring president, presided at 
the sessions. In his report, Mr. 
Lyman summed up the highlights of 
his administration: ‘““The Association 
year that ended on October 19 has 
indeed been a gratifying one for one 
charged with responsibility. The 
committees as a whole have met fre- 
quently, worked hard, and produced 
recommendations that do credit to 
a group whose one real client is the 
public of Connecticut. Greatly in- 
creased interest in the work of the 
Association has been demonstrated 
by the individual members. A much- 
needed central office has been estab- 
lished, with a full-time executive 
secretary. A look backward at the 
activities of the year that might well 
have blossomed in full flower, had 
we then had this office, together with 
the knowledge of how the office has 
proved its own value in only a 
month of existence, is convincing 
that the potential value of the As- 
sociation has been very substantially 
increased. The controversy, both 
within the Association and without, 
over the questionnaire on the judges 
has been healthy for the Association, 


as has always been any bona fide 
difference of opinion, sanely dis- 
cussed, among our members. The 
ten-to-one approval of this activity, 
itself, 
encourages me to hope for an in- 


as revealed by the vote 


Charles W. 
PETTENGILL 





Peter-Gale Studios 


creased influence of the Bar in 
assuring to Connecticut the best 
possible judiciary. 

“The valuable and 
activity of the past year is not a mere 


increased 


flash in the pan. It is founded upon, 
and will go forward with, our new 
organization on a_ representative 
basis, under which the voice of the 
Association will truly be the voice of 
the Bar to as large an extent as can 
be possible until every Connecticut 
lawyer is a member of the Associ- 
ation. The new President has already 
demonstrated his own desire, coupled 
with admirable energy and initiative, 
to make the Association an active 
and effective force for the benefit 
of the people of Connecticut. My 
well-based optimism is unbounded.” 

Succeeding President Lyman, 
Charles W. Pettengill, of Greenwich, 
officially assumed his new office at 
the close of the business of the meet- 
ing. Mr. Pettengill, for many years 
prominent in Connecticut legal 
circles, has already proved to the 
Association that he is well worthy 
of the office he holds. 

Mr. Pettengill, in his address be- 
fore the Association’s annual banquet 
stated: “It is no exaggeration to state 
that no other organization § in 
Connecticut can command the calibre 
of membership represented in our 
Association. If only we could harness 
a portion of the energies which some 
of our members are devoting to 


Bar Activities 


other interests and obtain the ad- 
vantage of their counsel and coopera 
tion, the continued progress of the 
Association would be assured. 

“An amazing number of promi 
nent lawyers have already offered 
their suggestions and have volun- 
teered their services to the Associa- 
tion. During this year the legal 
profession and the general public 
will benefit from our activities in 
direct proportion to our ability to 
efhciently the 


utilize manpower 


available.” 


® The Spring meeting of the Colum- 
bus Bar Association was held on 
March 2 and 3 and featured an 
Institute on Practical Legal Prob- 
lems, a dinner dance with entertain- 
ment, and exhibits by purveyors to 
the legal profession demonstrating 
the latest in law office equipment 
and services. 

The Institute sessions included 
lectures by General William Dono- 
van, famed wartime director of OSS; 
Russell J. Burt of Canton; Howe P. 
Cochran, a member of the New York 
and District of Columbia bars; Harry 
L. Deibel, of Cleveland; William A. 
Kelly, of Akron; Richard Kinney, of 
Columbus; William E. Knepper, of 
Columbus; Bert H. Long, of Cincin- 
nati; Frank H. Nicholas, of Dayton; 
Wayne E. Stichter, of Toledo; Jay 
P. Taggart, of Cleveland. 

The topics for the Institute were: 
Living With the Small Corporation, 
Separation Agreements and Custody 
Problems, Trial 
Federal Tax Practice and Procedure, 
Transfers of Decedent's Property, 
Contracts for Purchase, Sale and 
Exchange of Real Estate. 


Practice Forum, 


=" Embossed resolutions honoring 
Thomas M. Rayson, Bernard H. 
White and the Junior Bar Section 
for the preparation and publication 
of the Practice Manual for the 
District of Columbia Courts were 
awarded by Lowry N. Coe, president 
of the District of Columbia Bar 
Association on December 4, 1948. 
The award was received on behalf 
of the Junior Bar Section by John 
C. Poole, Section President. 
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Bar Activities 


Since its publication and distribu- 
tion in October of 1948, the Practice 
Manual has been widely acclaimed 
by members of the bench and Bar 
of the District of Columbia and else- 
where. In addition to the distribu- 
tion of the Manual to the entire 
membership of the Association, 600 
copies have been sold and the Board 
of Directors of the Bar Association 
has authorized the President to send 
a copy to every state bar association 
in the country. The Manual has also 
been selected by the Law School of 
George Washington University as a 
required text in the course on 
Pleading and Practice. 


® The Indianapolis Bar Association 
gave tribute last month to Judge 
William M. Sparks, lawyer, legislator 
and jurist. 

Nearly 500 attorneys of two states, 
Indiana and Illinois, crowded the 
Riley Room of the Claypool Hotel 
to pay homage to the 75-year-old 
jurist who retired recently as Chief 
Judge of the United States Court of 
Appeals for the Seventh Circuit. 

Judge Sparks, who retired to his 
Rushville home after more than fifty 
years in the legal profession, was 
presented with a silver loving cup 
“in loving esteem from his colleagues 
of bench and bar” by the Indian- 
apolis Bar Association. 

He also was appointed a chieftain 
of the “Council of the Sagamores of 
the Wabash” by Governor Henry F. 
Schricker. 

Tribute to the judge’s patience, 
courage and kindness was paid by his 
successor on the Chicago court bench, 
Judge J. Earl Major. He termed 
Judge Sparks “the workhorse of the 
Court.” 

Two other members of the Court 
who served with Judge Sparks, 
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Photograph showing (from left to right) Judge Sparks, President Wilson, and Mrs. William G. Sparks, 
Judge Sparks’ daughter-in-law. 


Judges Sherman Minton and Otto 
Kerner, also spoke. 


® One of the most successful meet- 
ings of the board of governors of 
the Oregon State Bar and lawyer 
members of the legislature was held 
in Salem on January 17, when the 
board presented its legislative pro- 
gram and expressed the opinion of 
the Bar upon other matters, such as 
the repeal of the community property 
law. 

Walter H. Evans Jr., of Portland, 
president, presided at the Board's 
meeting which was held in the Su- 
preme Court building. That night a 
dinner and social hour was held at 
the Marion Hotel which was at- 
tended by the majority of the lawyers 
of the 1949 session and a number of 
other guests. While it was not 
designed that at this meeting any 
formal program would be presented, 


several discussed problems which are 
of interest to the Bar and the legis- 
lature. 

Nicholas Jaureguy, of Portland, 
outlined to the legislators the steps 
which the Bar feels should be taken 
in connection with legislation which 
the Association feels is necessary. 

The legislature already has con- 
sidered a number of matters in which 
the Bar has expressed an interest. 

The delay which has characterized 
the publication and distribution of 
session laws came in for considera- 
tion and Wallace Carson, of Salem, 
W. M. McAllister, of Medford, who 
is a member of the legislature this 
year, and W. P. Riddlesbarger, of 
Eugene, were named as a committee 
to work on a rapid publication of 
the session laws and to consider the 
advisability of obtaining a tabula- 
tion of bills passed for distribution 
to members of the Bar. 
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® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 
otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. 


The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 
is not responsible for matters stated or views expressed in any communication. 





Jungle Savages To Have 
Old Age Benefits? 


® The “Universal Declaration of 
Human Rights” printed in the 
Journav for January is an amazing 
document. 

It proclaims for instance, that each 
and every one of the two billion 
human beings on earth including 
jungle savages as well as civilized peo- 
ple, has numerous specific rights in- 
cluding an adequate standard of 
living—food, housing, clothing, sick- 
ness and old age benefits, educa- 
tion, and the free development of 
his personality. Article 24 of the 
world-wide manifesto solemnly de- 
clares that “Everyone has the right 
to rest and leisure, including reason- 
able limitation of working hours 
and periodic holidays with pay”. 

The Utopian declaration confers 
many economic and social rights 
and benefits on everybody, every- 
where, but it does not impose any 
specific duty or obligation on the in- 
dividual. The document does not 
even hint that it is the duty of any- 
body to work or to be honest. Nor is 
anybody required or even enjoined 
to be leyal to his country. 

Indeed, the “Declaration” oblit- 
erates national boundaries. Article 
13 decrees that “everyone has the 
right to freedom of movement and 
residence within the borders of each 
state [nation]”. Since “everyone” is 
used in its universal sense, this means 
that anybody anywhere can make his 
residence in “each” state. The United 
States is one of the states of the 


United Nations and according to the 
Declaration, our immigration laws 
are to be swept aside. Under Articles 
13 and 14, communists from other 
countries who advocate the violent 
overthrow of our Constitution and 
Government can claim the right of 
residence in this country. It should 
be noted that among the eighteen 
internationalists on the Commission 
who concocted the “Universal Dec- 
laration” are included four persons 
from communist countries: Bogomo- 
lov from the Union of Soviets; Kle- 
kovkin from the Ukranian Soviet; 
Ribnikar from Yugoslavia and Ste- 
panenko from Byelo-Russian Soviet. 
The English speaking peoples of the 
world had only three members on 
the Commission: Mr. Dukes, of Brit- 
ain, Mr. Hodgson, of Australia, and 
Mrs. Eleanor Roosevelt, of the 
United States. 


The headnote to your printed text 
of the “Declaration” says that the 
United Nations, urged by the United 
States Government, will strive in 
1949 to establish an international 
power to enforce the “Declaration” 
against states (including the United 
States), groups and individuals. 


The “Declaration” projects a 
Marxian world dictatorship centered 
in the United Nations. It pretends 
to sanction individual rights but 
such rights are blasted in Article 29 
which declares that “these rights and 
freedoms may in no case be exer- 
cised contrary to the purposes and 
principles of the United Nations”. 
Thus the purposes of the United 


Nations are made superior to the 
individual rights and freedoms as- 
serted in the instrument. 

Taken as a whole, the “Declara- 
tion” is not only absurd but mon- 
strous. It is another step to destroy 
local self-government everywhere, in- 
cluding the Constitution and gov- 
ernment of the United States. It is 
no wonder that Messrs. Bogomolov, 
Klekovkin, Ribnikar, Stepanenko, 
et al., did not choose to reveal their 
“Declaration” to the bench and Bar 
of the United States and Canada 
before its final adoption by the 
General Assembly in Paris, for the 
whole thjng is an insult to the intelli- 
gent people of both countries. 

Lioyp E. PRICE 
Fort Worth, Texas 


Mr. Ely's International Courts 
Too Weak a Plan? 


= Mr. Ely’s article in the February 
issue of the JouRNAL has been read 
with a great deal of interest by me, 
for I like many, have been striving to 
find some reasonable solution to the 
predicament the world is now in and 
particularly to find some means of 
strengthening the free people; those 
who believe in the dignity of man 
and his rights as we do. 

As for international law, I agree 
with Sir Alfred Zimmern when he 
said that “International law is a 
grandiose name for the etiquette of 
sovereign states in a lawless world”. 

Mr. Ely’s premise that we can have 
no peace without world order based 
on law is to me sound, and, of course, 
the kind of peace we want is world 
order based on laws made according 
to our conceptions of what those laws 
ought to be. We certainly would not 
want them made according to the 
Soviet conceptions or the conceptions 
of any totalitarian state. 

Nothing is suggested by Mr. Ely to 
cement the peoples of the nations 
who are to be bound by the decision 
of his proposed international court 
of appeals other than this court. 
Wouldn’t a federal union which 
would have a parliament in which 
all would have equal representation, 
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a common currency, no trade bar- 
riers, and one armed force, be a 
strong cementing influence? 

He provides for no legislative body 
to enact the laws to be interpreted 
by this proposed court. He simply 
says that it is to interpret and render 
(binding?) decisions on questions of 
international law “in the sense that 
disposition of the case required in- 
terpretation or application of any in- 
ternational convention or any ac- 
cepted international custom or legal 
principle”. That appears to be a 
rather loose code. The court would 
have a difficult time making a choice 
of the convention, custom or prin- 
ciple to apply. In such a case the 
state or the individual in the state 
affected might not feel bound. The 
need for a legislative body to enact 
the laws to be interpreted by and 
enforced through this court would 
seem to be imperative. Besides new 
issues will be continuously arising to 
which no convention, custom or 
principle of present international 
law would apply. How is the law to 
be provided for those new issues? 

Suppose the state against whom 
or against whose citizen the decision 
was rendered should refuse, for what 
it considered good reason, (for in- 
stance that the alleged convention, 
custom or principle on which the de- 
cision was based had not been com- 
monly accepted) to comply with or 
enforce the decree, what then would 
result? Mr. Ely provides for no 
power to act in such a case, except 
possibly war against the offending 
state resulting in the punishment of 
millions of innocent people. 

After all the root of most interna- 
tional troubles is economic ills. Were 
there a federal union of two or more 
of the nations whose people believe 
in the same principles and traditions 
as we do and who operate “under 
substantially similar legal systems” 
then there would eventually be free 
trade, one currency, one armed force, 
reduced taxes, increased standards of 
living and prosperity resulting in 
good will and confidence and in the 
investment of private capital freely 
in all member nations. Economic ills 
would largely disappear. There 


352 American Bar Association Journal 





would be order based on the laws 
made by the new federal parliament 
and enforced through the new fed- 
eral courts. 

I submit that the solution of the 
problem is a limited federal union 
of at least those nations with whom 
we are contemplating a military al- 
liance, to start with. Then we would 
have a legislature to enact the laws, 
and a court to interpret them, and 
an executive to enforce them backed 
by one armed force for the union. 

Joun W. APPERSON 
Memphis, Tennessee 


Mr. Ely 
Replies 


=" Mr. Apperson’s letter of February 
24 in regard to my article on Inter- 
national Courts of Appeal indicates 
that he and I are in complete accord 
in hoping for “world order based on 
law”, and that we differ only as to 
the means appropriate to accomplish- 
ing that end. This difference, how- 
ever, deserves some comment. 

Mr. Apperson states that “nothing 
is suggested [in my article] to cement 
the peoples of the nations who are 
to be bound”. I had supposed that 
there is no stronger cement for per- 
sonal relations than habit—especially 
the habit of mutual respect and com- 
promise. Habit, in turn, can be 
formed in no way other than by re- 
peated action. The essence of my 
proposal lies in the establishment of 
forums in which the acts of discovery, 
defining and dissolving private inter- 
national differences can be repeatedly 
performed. 

When, through such and similar 
repeated action and resultant habit, 
the individuals who compose the 
nations of the world have developed 
the will to live together in peace— 
and not before—all those institutions 
which Mr. Apperson mentions, or 
can conceive, will appear. But they 
will appear as the symptoms, and not 
as the causes, of such an underlying 
and pre-existing concensus. Mean- 
while, to force international law too 
rapidly beyond its present narrow 
bounds can only lead to the results 
outlined by Lord Macmillan when 


he said (35 A.B.A.J. 27; January, 
1949). 

Coercion may compel obedience, 
but where laws do not command the 
assent of the people every means of 
evasion will be sought and the whole 
fabric of the law will be brought into 
contempt; a smoldering resistance will 
be engendered, which sooner or later 
will burst into flame. 

Mr. Apperson’s first objections to 
the writer’s proposal are that the 
laws to be applied by an Interna 
tional Court of Appeals form “a 
rather loose code”, and that there 
would be difficulty in selecting “the 
convention, custom or principle to 
apply”. The code is no looser, and 
the difficulties no greater than those 
with which our ancestral common 
law courts of England successfully 
coped before Parliament began to 
function; yet many of the rules those 
courts pronounced have survived 
centuries of subsequent legislation. 

Mr. Apperson is bothered by the 
fact that there may arise issues to 
which no convention, custom or prin- 
ciples apply. His worries appear 
groundless. Normally such cases 
would not be certified to the pro 
posed International Court of Ap 
peals. They would reach it only in 
the event of an erroneous claim by a 
party, or an incorrect assumption by 
the national court of last resort. In 
either such case, the I.C.A. would 
remit the case to be disposed of on 
the principles of national law set out 
in the opinion of the national court 
of last resort. The way would then 
be open to the countries involved, 
through the normal processes o! 
treaty-making, to fill in the gap thu: 
found in the fabric of international 
law. An International Congress is 
not necessary to international legis 
lation. Laws can be made piecemeal 
as well as en masse; and when the 
former becomes sufficiently prev 
alent, standing legislatures (in the 
national sense) will evolve to handle 
the latter. 

Mr. Apperson’s final worry centers 
about the likelihood that the pro 
posed International Courts of Appeal 
might render an international Dred 
Scott decision. If they did, and if the 
seeds of war were as near to bloody 
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carnage he foresees. If, on the other 
hand, the I.C.A. was alone in its 
opinion (or reflected the view of a 
small enough majority) ordinary 
diplomatic processes would correct 
the law by a new treaty. It is no 
novelty in our own experience to see 
the legislature, by perfectly proper 
means, modify the results produced 
by the judiciary. Witness, in the last 
five years, the South-Eastern Under- 
writer's decision, 322 U.S. 533 (1944), 
and the McCarran Act, P.L. 15, 79th 
Congress. 

In short, while not slighting Mr. 
Apperson’s more sweeping and spec- 
tacular proposal of means to the end 
of world order, let there be given to 
the judicial process the attention and 
effort it deserves. Courts are among 
the oldest “institutions designed to 
ensure that the will of the people [as 
embodied in their customs] shall 
embody itself in their laws”, through 
which, as Lord Macmillan further 
says, lies “the only way which man 
has contrived for bringing about the 
reign of law”. 

Rosert B. Evy III 


Philadelphia, Pennsylvania 


Contaminated Food 
Fit To Eat? 


®" Senator Pat McCarran’s proposal, 
in the November issue, to do away 
with duplication and overlapping of 
regulatory activities of administrative 
agencies is unassailable, but I am 
disturbed by his suggestion that 
Food and Drug Administration seiz- 
ures be confined to products which 
can be proved dangerous to health. 
In libels of adulterated food the 
defense most frequently advanced 
is that the product, although decom- 
posed, is not dangerous to health. 
Under the present Food and Drug 
Act such foods may be seized and 
condemned upon proof that they are 
adulterated without proof of their 
injurious character. 

As an habitual consumer of food 
(three times a day, more or less), may 
I be spared the ordeal of dining on 
wormy broccoli, insect-infested mac- 
aroni, rotten eggs, and malodorous 





oysters, which cannot be scientifically 
demonstrated to endanger the health. 
And may my gentle wife be spared 
from putrid codfish, moldy cheese, 
diseased sardines, and cake contain- 
ing rodent hairs, cigarette butts, and 
Heaven knows what else, which fall 
a little short of being provably de- 
structive of the human organism. 
Somehow I have the feeling that— 
whether poisonous or not—dirty 
milk, popcorn “buttered” with min- 
eral oil, and filth-contaminated bub- 
ble gum should not be on my young- 
sters’ bill of fare. 

Have a heart, Senator. We love to 
eat. 

CHARLES ROWAN 

Milwaukee, Wisconsin 


Thinks “Legal Realists"’ 
Accept Natural Law 


® Your editorial “Natural Moral 
Law” in the January issue of the 
JourNAL, discloses with unusual 
clarity one of the sources of con- 
fusion in the extended contemporary 
debate about natural law. You ob- 
serve that our difficulties in this 
trying period have been increased 
by the fact that statesmen, judges, 
and particularly law teachers have 
abandoned natural law and become 
champions of positivism or legal 
realism, which you characterize as 
“modern pragmatism, skepticism or 
sophistry”. Later, you define natural 
law as the law natural to man’s 
rational and moral nature. By con- 
trast, you state, the skeptics and 
pragmatists “maintain that the 
standards and ideals of natural law 
are matters for ethics and moral 
philosophy and have no place in the 
administration of the positive law”. 

The confusion, I believe, arises 
from the amalgamation of the two 
propositions in your statement of the 
position of the pragmatists. The 
first proposition is that standards 
and ideals based on Man’s moral 
and rational nature are matters for 
ethics and moral philosophy. You do 
not state explicitly what discipline is 
properly concerned with those mat- 
ters, but I think it a fair inference 
that you would agree with the state- 
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ment of your book reviewer in the 
same issue (page 46) that natural 
law is “inherent in the human con- 
science and is self-evident”. Or 
perhaps you would add the qualifi- 
cation that it may not be self-evident 
to everyone, but it is discernible to 
the mind trained in our legal tra- 
dition, to “ the artificial reason and 
judgment of law”, in Coke’s phrase. 
If this correctly states the difference 
between your position and that of 
the so-called pragmatists, then I 
think that many judges and law 
teachers would subscribe to the first 
proposition. Very many of them do 
believe that the standards and ideals 
implicit in man’s moral and rational 
nature are neither self-evident nor 
peculiarly accessible to those trained 
in the law. They believe, rather, that 
the articulation of those standards 
and ideals is a matter for ethics and 
moral philosophy with whatever help 
may be given by social psychology, 
sociology, cultural anthropology and 
other social sciences. 


But it by no means follows that 
those who hold these convictions 
equally embrace your second propo- 
sition that standards and ideals “have 
no place in the administration of 
the positive law’. True, among 
those writing about twenty years 
ago there could have been found 
some who “entertained the hope that 
legal administration could be re- 
duced to an exact science”. But it is 
perfectly clear by now that most of 
the so-called legal realists and their 
current followers have given up any 
such hope and freely recognize that 
ideals and standards do have a very 
definite role in the administration 
of the law. Two examples may 
suffice: Professor Llewellyn, one of 
the outstanding “legal realists”, has 
made it perfectly clear that he re- 
gards separate study of the “is” and 
the “ought” in the law as a necessary 
device for more effective analysis of 
the authority aspect, not as a denial 
of the “ought”. See, “The Problem 
of Juristic Method”, Yale L. Jour. 
1372, 1400. Similarly, Judge 
Jerome Frank, in his most recent 
book, Fate and Freedom, stressed the 
importance of the ideal element in 
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the judicial process. And it can 
hardly be contended that the accept- 
ance of the first proposition logically 
requires the acceptance of the second. 

It may assist the common effort to 
find enduring values for the guidance 
of our institutions if it is recognized 
that those who seek the help of 
social disciplines other than law are 
not thereby denying the crucial role 
of values in the law. 

Jacos D. HyMAN 


The University of Buffalo 
Buffalo, New York 


Calls Attention 
to an Error 


= On pages 108 and 109 of the Feb- 
ruary issue of the AMERICAN Bar 
AssOcIATION JouRNAL is an article by 
Attorney Albert P. Blaustein, in 
which he states in part as follows: 
Making the National picture all the 
more confusing, South Dakota and 

Arkansas have two Democrats each, 

in the Senate. 

I fear that my good friends, Sen- 
ators Karl Mundt and Chan Gurney, 
will take considerable exception to 
such statement, as they are both 
rock-ribbed Republicans. 

R. A. BIELskI 
Sioux Falls, South Dakota 


[Editors’ Note: Our thanks to Mr. 
Bielski for calling our attention to 
this mistake, and our apologies to 
him and to Senators Mundt and 
Gurney, as well as to other Repub- 
licans who may have thought that 
this was a subtle attempt to increase 
the Democratic majority in the up- 
per house. ] 


Administrative Adjudication 
and Arbitration 


® In connection with our article, 
“Team-Work in Tax Practice: Law- 
yers and Accountants Should Work 
Together”, published in the October, 
1948, issue of the JOURNAL, we have 
found the article by Robert T. 
Swaine, “Impact of Big Business on 
the Profession: An Answer to Critics 
of the Modern Bar”, of particular 
interest and significance. 

Of especial interest and _ signifi- 
cance is the statement appearing at 
page 169: 
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The abstinence of so large a part 
of our profession from the work of 
the courts has doubtless had much to 
do with their decline in prestige and 
with the growth of administrative 
adjudication and arbitration. 

If the quoted statement had added 
at the end of it “and unauthorized 
practice”, it would have more clearly 
spelled out to the uninitiated, the 
lethargic and the indifferent the 
handwriting on the wall which is so 
clearly contained therein. 

In no field of the law is the lesson 
more clearly drawn than in the tax 
practice. There the “growth of ad- 
ministrative adjudication and arbi- 
tration” has been so fully accom- 
plished that laymen are permitted to 
appear in behalf of clients, not only 
at the important administrative 
stages where, as a practical matter, 
the record in a case is made (and 
hence the case won or lost), but even 
before the original court of record 
for such cases, the United States Tax 
Court. Not only has there been, as 
indicated by Mr. Swaine, a reflection 
on the lawyers’ prestige thereby, but 
the thing threatens to go so far as to 
put the lawyers out of business en- 
tirely if they do not in time alert 
themselves to the problem. 

The problem is not, however, as is 
so commonly supposed, one involv- 
ing merely the question of what 
group or profession will do the busi- 
ness but, to the extent it is tied up 
with the administration of justice 
through recognized officers of the 
court, bears immediately and direct- 
ly upon the preservation of our 


governmental institutions as now 
created. 
This enveloping condition is 


existent not only in the field of tax 
practice, but in many others where 
a place at the bar in the courtroom 
is not requisite to the disposition of 
the matter in hand. It is due in part 
to the indifference or ineffective 
attention thereto on the part of the 
Bar and in part to the very active 
and weighty encroachment of lay 
groups. However, irrespective of the 
cause to which it is attributable, let 
us never forget that it is now with us 
and let us further remember that 
over the years even the chalk cliffs of 


Dover have given way to the never- 

ceasing attrition of the tides. 
OLIVER W. HAMMOND 
GrorGE E. Ray 

Dallas, Texas 


Says Erie Rule 
Applies to All Cases 


® In his article in the January, 1949, 
JournaL, “Erie v. Tompkins in 
Retrospect: An Analysis of Its 
Proper Area and Limits”, Chief 
Judge John J. Parker of the United 
States Court of Appeals for the 
Fourth Circuit asserts: 

What it [Erie v. Tompkins] does, 
and all that it does, is that, in diversity 
cases, it extends to the general field 
of decision the rules theretofore ap- 
plicable to decisions interpreting state 
statutes or matters of local law. (35 
A.B.A.]J. 22.) 

With deference, I submit that Erie 
v. Tompkins applies with respect to 
“state-created rights” not only in 
diversity cases but in all cases in the 
federal trial courts. In Wichita 
Royalty Co. v. City National Bank, 
306 U.S. 103 (1939), the Supreme 
Court held the Erie rule applicable 
where the federal district court's 
jurisdiction was based upon the 
fact that the case involved winding 
up the affairs of a national bank. 
(See same case below, 95 F. Supp. 
671, 673.) If the rationale of Erie 
v. Tompkins is that a “‘state-created 
right” is involved (see the passage 
quoted by Judge Parker, at 35 
A.B.A.J. 22, from the opinion of 
Mr. Justice Frankfurter in Guaranty 
Trust Co. v. York, 326 U.S. 99, 108 
[1945]), it should be immaterial 
whether the question of state law 
arises in a diversity or in a non- 
diversity case. Unfortunately, as the 
quoted passage shows, in diversity 
cases the Supreme Court has invited 
confusion by occasionally using 
language which suggests that the 
Erie rule applies only in diversity 
cases. There was seemingly a similar 
doubt, before Erie v. Tompkins, 
with respect to whether Swift v. 
Tyson applied to “questions of 
general law” in nondiversity cases. 
Willing v. Binenstock, 302 U.S. 272, 
275 (1937), a suit against the 
receiver of a national bank. Other 
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cases are collected in Snepp, “The 
Law Applied in the Federal Courts,” 
13 Law and Contemporary Problems 
165, 168 ff. (1948). 

Douc.tas B. Maccs 


Duke University, 
Durham, North Carolina 


Thinks Missouri Plan 
ls Undemocratic 


® After having listened to a very 
fine dissertation on the Missouri Plan 
by Judge Douglas of the Missouri 
Supreme Court, after having read 
several comments on that plan, and 
having given it serious thought, I 
am opposed to the Missouri Plan. 

As a believer in our democratic in- 
stitutions, I believe in preserving as 
much as possible direct representa- 
tion in all branches of government. 
I am for our representatives directly 
instead of indirectly representing the 
people and emphasizing such neces- 
sity in the primary stages of the selec- 
tion of candidates. 

One of the objections to the Mis- 
souri Plan is that it delegates the 
nominating power of the people to 
a group not directly responsible to 
them. This in itself is undemocratic. 
The people are competent, fully and 
currently apprised to make their own 
selection. They need no special agen- 
cy to select their nominee with but 
an abstract veto at the polls. 

Another objection is that it makes 
for the appointive power of judges. 
The clause in Article IIT of the Fed- 
eral Constitution, ““The Judges, both 
of the Supreme and Inferior Courts, 
shall hold their offices during good 
behavior ...” is an erosive anomaly 
to the Jeffersonian formula of democ- 
racy. 

Every office in our democracy 
should be an elective one with the 
requisite of returning its incumbent 
at stated times to the people for re- 
election. The Missouri Plan indi- 
rectly circumvents the elective system. 
here is no doubt that the promoters 
of the Missouri Plan had misgivings 
that its voters would not stand for 
the complete abolition of the election 
of judges. 

Of course we all agree that the 
qualifications of a judge are learning, 





ability and unquestioned integrity. 
If a judge were a mere trier of the 
facts and not an interpreter of the 
law, or of the sciences and social 
issues as applied to the law which 
confront the people daily, the re- 
quirements of learning, ability and 
honesty would be all-sufficient; that 
is, if the judge were merely an um- 
pire, calling the facts as he sees them 
and seeing the facts as he calls them. 
The Missouri Plan seeks by imposing 
on the people a pseudo-civil-service 
method, to perpetuate the judge in 
office during good behavior regard- 
less of his failure to keep step with 
the changing progress of the times. 
However, under our system of gov- 
ernment the judge is the interpreter 
of the law; he is the interpreter of 
the Constitution; he applies and con- 
strues ever-changing social, economic 
and political issues within the bounds 
of the law. If a judge’s qualifications 
to pass upon a question involving 
such interpretations were only his 
learning, ability and honesty, the 
Missouri Plan would pass muster, 
but we do know by reading the 
various United States Supreme Court 
decisions and particularly the nu- 
merous and constant dissents, that 
the changing and varying opinions 
of the Court are based upon the 
viewpoints of the changing personnel. 

The Missouri Plan may or may 
not, depending upon the integrity 
of the selective group, fill the bench 
with men of learning, ability and 
honesty. It may perpetuate a judge 
in office with an anachronous view- 
point because there is no provision 
for an opponent running against him 
for re-election, except for that ab- 
stract dissent registered by the voter 
without a candidate of his choice. 
The sitting judge is without opposi- 
tion and his opinions hold back the 
hands of time. Such a plan under- 
mines our very elective system. 

America is the land of opportunity. 
Any qualified lawyer should have the 
same right to run for a judicial 
position as for any other office with- 
out being first okayed by a group not 
of his choice. 


It is a laudable ambition to run 
for the office of judge. Though one 
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may have been a very good judge, 
yet one’s opinions and decisions on 
social or constitutional questions 
may be out of harmony with the 
times and thereby arouse hostility in 
the public who otherwise would 
select his opponent with their view- 
point. No individual is nonpartisan. 

The law is changeable. It is 
changed from year to year by custom 
and statutes. A notable example is 
the Supreme Court of the United 
States overruling the centuries’ old 
common-law rule that a wife is not 
competent to be a witness for or 
against her husband. The change was 
shocking to those who were anchored 
in the ancient common law, yet it is 
accepted today as a rule of evidence 
because the Supreme Court of the 
United States, without waiting for 
Congressional legislation, has so 
stated. The Supreme Court would 
not thus have spoken at the time the 
forward-looking decision was made 
changing that common-law rule with- 
out men on the bench of the type 
of Holmes, Brandeis and Sutherland. 

Times change our views. We must 
progress. Each changing period has 
its own viewpoint of social, economic 
and political conditions and the law 
should follow progress. Therefore, 
the people should have the right to 
replace a judge, however learned, 
able and honest, with another who 
meets their timely viewpoint. That 
is an inherent right of the people. 


The court is the people’s institu- 
tion. The will of the people shall 
always prevail. It is just as essential 
that the will of the people should be 
represented by their judicial as by 
their legislative and executive 
branches of government. That is true 
democracy. 


Paraphrasing an observation by an 
eminent historian “that judicial 
history, to be intelligent and just, 
must be based on social history in its 
largest sense”, and to paraphrase also 
one of Justice Sutherland’s observa- 
tions in Funk v. United States, 290 
U.S. 371 (1933), “Social, economic 
and political pronouncements are 
not immutable but flexible, and by 
their own principles adapt them- 
selves to varying conditions”. There- 
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fore, the election of judges who meet 
the people’s will in those respects 
is the best assurance of an able and 
honest judiciary. 

WILLIAM B. RUBIN 
Milwaukee, Wisconsin 


Finds Lawyer 

A Friend in Need 

" A personal experience last New 
Year’s Eve reminded me that a fel- 
low-lawyer is not only one’s best 
friend but that lawyers are natural 
“problem-solvers”. 

Returning that day from Tucson 
we decided to stay overnight at El 
Paso, Texas, in a nice motel where 
we had spent the night some ten 
days before. Soon our family plane 
was safely hangared and we were 
taxied to the motel. 

Unfortunately we had forgotten 


Yale Law School Publ 


® The Yale Law School Association 
has recently announced the comple- 
tion of the editorial work for a 
biographical directory of the living 
It contains 
4500 
alumni and is the first directory of 
the alumni published since 1899. It 


covers all the living alumni of the 


alumni of the School. 


biographies of the School's 


School through the class which was 
graduated in June, 1948. 

The biographies follow a pattern 
made up in part according to the 


A Lawyer's Advice to His Son 


(Continued from page 338) 

You should not expect true legal 
service to your fellow to be measured 
The consciousness of 
doing your duty as a lawyer simply 


in money. 


and well transcends compensation. 
The satisfaction of having the oppor- 
tunity to give the kindly and helpful 
word and to follow with the friendly 
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about the Sun Bowl football game 
in El Paso New Year’s Day, and 
learned that our motel had been 
booked full for three months. We 
noticed that others were being 
turned away. 

All leads proved unsuccessful, even 
several personal calls by the owner 
himself. I phoned an acquaintance 
who was still “trying” an hour later. 

Turning to the “yellow pages” in 
the phone directory I found no at- 
torney of my acquaintance, Which 
one should I call? There was “Frank 
H. Hunter”. Maybe he could “hunt” 
me a room. 

His wife answered. Yes, her hus- 
band was home. 

“Mr. Hunter, I’m an attorney from 
Yankton, South Dakota. Our plane 
is at the airport; we can’t find any 


place to sleep tonight.” He asked 
how many, and I told him wife and 
I, with our 12-year old son and the 
family dog. He asked where we were, 
and then could he speak to the man- 
ager, whom he named. 

While waiting, I told him of flying 
solo to the American Bar Association 
convention in Atlantic City, and of 
flying with another attorney to the 
Seattle meeting last September. 

Five minutes later we were com- 
fortably housed right there at the 
motel at regular rates. No doubt the 
conversation between him and the 
manager was confidential, but he 
solved our problem. And, by the way, 
Frank and I (and our families) have 
a breakfast date in St. Louis next 
September. 

G. W. KUNKLE 


Yankton, South Dakota 


ishes Alumni Directory 


biographical sketches in Who’s Who 
and in part along the lines of the 
biographical reports in Martindale- 
Hubbell. Provision is made in the 
volume for the insertion of pocket 
supplements, and it is planned that 
such supplements will be published 
from time to time in order to keep 
the directory up to date. 

The biographical sketches were 
composed from answers to question- 
naires which were sent to the alumni, 
and, in addition to the alphabetical 


hand is infinitely more precious than 
receiving. It is the great reward. 
The many years convince me that 
to be a country lawyer is the key to 
the great peace reverenced through- 
out the ages, the chance to gain 
lasting respect, the means to be the 
master and not in fear of conscience 
and to create by power of example 
a monument to Justice grounded in 
indestructible rock and reaching far 


biographies, there are also geograph- 
ical and class listings. 

The work was initiated in the fall 
of 1946 when a Committee on 
Directory was appointed by the Ex- 
ecutive Committee of the Alumni 
Association. The final proof was re- 
turned to the printers on February 
7, 1949. The volume is being pub- 
lished by Matthew Bender & Com- 
pany, of New York, and the printing 
work is being done by the Lord 
Baltimore Press, of Baltimore, Mary- 
land. 


into the sky. 

Above all never lose your sense of 
humor. Humanity and government 
are far from perfect, but humanity 
is predominately good and govern- 
ment is made by men. From the 
founding of our country, lawyers 
have been the leaders in molding 
eee 

With best love for his Son, 
Dad 
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Delaware 

ihe undersigned hereby nominate 
P. Warren Green, of Wilmington, 
lor the office of State Delegate for 
and from the State of Delaware to be 
elected in 1949 for a three-year term 
beginning at the adjournment of the 
1949 Annual Meeting: 

H. Albert Young, D. L. Herrmann, 
Joseph A. L. Errigo, Edmund S. 
Hellings, David F. Anderson, Wm. 
H. Foulk, John M. Metten, Howard 
Duane, Newton White, Robert C. 
Barab, Thomas Herlihy, Jr., W. T. 
Knowles, Stewart Lynch, Joseph H. 
Flanzer, Thomas Cooch, Richard S. 
Rodney, Morton E. Evans, William 
Marvel, W. H. Bennethum, James R. 
Morford, Richard F. Corroon, Wil 
liam Poole, Wm. S. Potter, James L. 
Latchum and John J. Morris, Jr., 
of Wilmington. 


Idaho 
The undersigned hereby nominate 
A. L. Merrill, of Pocatello, for the 
office of State Delegate for and from 
the State of Idaho to be elected in 
1949 for a three-year term beginning 
at the adjournment of the 1949 
\nnual Meeting: 

L. E. Glennon, Carl C. Christen- 
sen, F. E. Tydeman, Louis F. Ra- 
cine, Jr., and O. R. Baum, of Poca- 
tello; 

Ezra R. Whitla, Emery T. Knud- 
son and Wm. S. Hawkins, of Coeur 
D'Alene; 

Marcus J. Ware, of Lewiston; 

E. B. Smith, Ralph R. Breshears, 
Laurel E. Elam, Wm. C. 
Merlin S. Young, 


Dunbar, 
Edwin Snow, 
Claude Marcus and W. H. Langroise, 
of Boise; 

Harry Benoit and Frank L. Ste- 
phan, of Twin Falls; 

Earl E. Garrity, of Nampa; 

Walter Griffiths and Walter R. 
Cupp, of Caldwell; 

W. J. Brockelbank, George B. 
Fraser, Jr., and Edward S. Stimson, 
of Moscow. 


Nominating Petitions 


Maryland 

The undersigned hereby nominate 
William C. Walsh, of Cumberland, 
for the office of State Delegate for 
and from the State of Maryland to be 
elected in 1949 for a three-year term 
beginning at the adjournment of the 
1949 Annual Meeting: 

William J. McWilliams, of Anna- 
polis; 

Frederick Lee Cobourn, of Havre 
de Grace; 

Harry N. Baetjer, J. Kemp Bart- 
lett, Jr., Joseph Bernstein, H. Vernon 
Eney, Eli Frank, F. Hall Hammond, 
William D. Macmillan, E. Paul Ma- 
son, Jr., H. LaRue Parke and Enos 
S. Stockbridge, of Baltimore; 

V. Calvin Trice, of Cambridge; 

S. Scott Beck, Jr., of Chestertown; 

Walter C. Capper and D. Lindley 
Sloan, of Cumberland; 

K. Thomas Everngam, of Denton; 

James Clark, of Ellicott City; 

W. Clinton McSherry, of Fred- 
erick; 

David W. Byron, of Hagerstown; 

T. Howard Duckett, of Hyattsville; 

James H. Pugh, of Rockville; 

Frederick W. C. Webb, of Salis- 
bury; 

J. Howard Murray, of Towson; 

J. Dudley Digges, of Upper Marl- 


boro. 


Minnesota 
The undersigned hereby nominate 
William W. Gibson, of Minneapolis, 
for the office of State Delegate for 
and from the State of Minnesota to 
be elected in 1949 for a three-year 
term beginning at the adjournment 
of the 1949 Annual Meeting: 

M. J. Galvin, John L. Connolly, 
Montreville J. Brown and Chas. W. 
Briggs, of St. Paul; 

John W. Windhorst, Donald O. 
Wright, Daniel S. Feidt, Alf Ber- 
gerud, Neil M. Cronin, Morris B. 
Mitchell, 


Horace VanValkenburg, 


Daniel F. Foley, Joseph T. Kepple, 
H. L. McClintock, Harlan B. Strong, 
Frank J. Collins, Norman L. New- 


hall, Jr. and Ivan Bowen, of Min- 
neapolis; 

Thos. P. Welch, of Buffalo; 

Karl G. Neumeier, of Stillwater; 

Elvero J. McMillan, James G. Nye, 
\. C. Gillette, F. C. Sullivan and W. 
K. Montague, of Duluth. 


Nevada 

The undersigned hereby nominate 
Charles A. Cantwell, of Reno, for 
the office of State Delegate for and 
from the State of Nevada to be 
elected in 1949 for a three-year term 
beginning at the adjournment of 
the 1949 Annual Meeting: 

Chas. Lee Horsey, Milton B. Badt, 
Wm. E. Orr, John R. Ross and Alan 
Bible, of Carson City; 

Edgar Eather, Roger T. Foley, 
Wm. McKnight, Morley Griswold, 
Wm. Woodburn, Wm. J. 
E. P. Carville, George Springmeyer, 
Charles M. Merrill, Miles N. Pike, 
Samuel Platt, Lester D. Summerfield, 
Harlan L. Heward and H. W. Ed- 
wards, of Reno; 

Clifford A. Jones, Frank McNamee 
and A. W. Ham, of Las Vegas; 

A. L. Scott, of Pioche; 

Sanford A. Bunce, of Lovelock; 

Merwyn H. Winne- 
mucca. 


Forman, 


Brown, of 


Utah 

he undersigned hereby nominate 
Sam Cline, of Milford, for the office 
of State Delegate for and from the 
State of Utah to be elected in 1949 for 
a three-year term beginning at the 
adjournment of the 1949 Annual 
Meeting: 

Ray R. Christenson, James H. 
Wolfe, Lester A. Wade, George W. 
Eugene E. Pratt, L. M. 
Cummings, Grover A. Giles, Cyrus 
G. Gatrell, W. Q. Van Cott, Mar- 
cellus K. Snow, Elliott W. Evans, H. 
R. Waldo, Paul B. Cannon, A. M. 
Cheney, Joseph D. Hurd, Wallace 
D. Hurd and Athol Rawlins, of Salt 
Lake City; 

George C. Heinrich, of Logan; 


Latimer, 


George H. Lowe and J. Francis 
Fowles, of Ogden; 

Harold Cline, of Milford; 

Ellis J. Pickett, V. Pershing Nelson, 
Orval Hafen and LeRoy H. Cox, of 
St. George. 
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(Continued from page 288) 

incompatible with the system of free 
enterprise, nor necessarily based 
upon it. A number of the provisions 
in these Articles have long ago found 


their way into social legislation in“ 


many countries of the world, includ- 
ing Bismarck’s Germany, and may be 
found in the Papal encyclicals, no- 
tably “Rerum Novarum” and “Quad- 
ragesimo Anno”. 

As to the draft Covenant, Mr. Hol- 
man disagrees, in the first place, with 
the legislative technique of the Hu- 
man Rights Commission on the 
ground that 

the basic theory and language of a bill 

of rights, as heretofore recognized by 

Americans, is to impose a restraint 

upon government from denying to the 

citizens certain basic rights and hence 
the provisions in our own Bill of 

Rights are nearly all couched in the 

negative 
whereas in the Covenant, 

a general affirmative duty is first placed 
upon every State to insure certain so- 
called rights and freedoms (Article 2) ; 
then follow certain more or less specific 
restraints upon the member States. 
Later, as in Articles 16 to 19, affirma- 
tive pronouncements of rights again 
appear. The difference between the 
affirmative and negative approach is 
that affirmations in broad general 
terms are not only more susceptible to 
a loose and expanding interpretation 
than specific negative restraints, but 
there is also a difference in the prob- 
lem of enforcement, in that to compel 
action is always more delicate and 
difficult than to restrain action. 

It is true that of the first eight 
articles of the Bill of Rights in the 
American Constitution dealing with 
individual rights, six are couched 
in the negative, Amendments one to 
five, and eight; the same is true of 
Amendments Thirteen, paragraph 1, 
and Fourteen, paragraph 1; only 
Amendments Six and Seven establish 
affirmative requirements. But the 
main reason for that technique may 
be found in the fact that at the time 
of the enactment of the Bill of 
Rights, the rights it sought to pro- 
tect were generally considered to 
exist at common law, and hence the 
formulation of the protective clauses 
in terms of a prohibition against 
violation of these rights appeared 
a logical procedure. Even so, one 
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ts the Bill of Human Rights Dangerous? 


may wonder whether, for clarity’s 
sake, it might not have been an im- 
provement if the various rights were 
first defined and then followed by 
limitation and prohibiting clauses. 
Mr. Holman would find it difficult 
to prove that the affirmative Amend- 
ments Six and Seven, are engender- 
ing difficulties which, he alleges, are 
bound to ensue from this type of 
technique. 


Protection of Human Rights 
Differs Internationally 


Aside from that, the situation is 
different in the field of international 
protection of human rights. There 
is no such thing as recognized human 
rights in international common law. 
The idea of affording international 
protection of certain human rights 
and freedoms can be realized only 
within the framework of treaty pro- 
visions, establishing the rights to be 
placed under international protec- 
tion, defining their content, limita- 
tions and prohibitions. It must be 
said, however, that some of the sub- 
stantive rights, in the draft Covenant 
are couched in the negative lan- 
guage, which Mr. Holman considers 
preferable. But there is no guar- 
antee that in the final draft even 
these provisions will not be couched 
as much as possible in the affirmative 
and, perhaps, with good reasons. 
The Covenant, as will be readily ad- 
mitted, requires more detailed speci- 
fication, to be capable of inter- 
national implementation. 

The questions of legislative formu- 
lation, however, are of comparatively 
minor importance in tke views of 
Mr. Holman, whose main targets 
are the provisions in Articles 2 and 3, 
and the omission from the draft of 
any provisions protecting the right to 
participate in a freely-elected govern- 
ment and the right to own property. 

Regarding Article 2, Mr. Holman 
has misgivings as to whether its 
“broad” and “far-reaching” language 
might not be an “opening wedge for 
all sorts of future enlargements of 
both substantive and _ procedural 
rights”. In particular Mr. Holman 
wonders whether, by ratifying Ar- 
ticle 2, the United States might not 


commit itself, morally, if not legally, 


to the creation of some International 
Court on Human Rights, and feels 
that, at any rate, its sub-paragraph 
(d) (the letter (e) cited in the ar- 
ticle is obviously erroneous) implies 
“that the police and executive of- 
ficers of the United States and each 
member nation would have to act 
as the enforcement officers of such 
an international court”. 

Nothing in the text of this Article 
would appear to justify these appre- 
hensions. From its wording, it is 
sufficiently clear that the Article is 
concerned with the domestic imple- 
mentation of the international obli- 
gations assumed by States parties to 
the Covenant, as distinguished from 
the establishment of international 
machinery for implementation and 


enforcement. This is clear from the 


words, used in sub-paragraph (a), 
Further- 
more, the provisions of sub-para 
graphs (b), (c) and (d) likewise refer 


“within its jurisdiction”. 


to domestic jurisdiction. At 
a slight change in the 
would suffice to dispel any doubt 


most, 
wording, 


as to the intention of the draftsmen 
to deal in this Article exclusively 
with the subject of “domestic imple- 
mentation” of the Covenant. 

As to substantive rights, Mr. Hol- 
man fears that “no one can know 
with certainty what enlargements by 
interpretation may result from such 
general language as appears in Ar 
1 and in Articlé 2, 
graph (b), which assures to every 


ticle sub-para- 


person in the world such ‘human 
rights and fundamental freedoms 
as conform with the general prin- 
ciples of law recognized by civilized 
nations’ ”’ 

But this is not the text of those 
provisions. Article | 
specific rights and freedoms listed in 


declares the 


Part II “as being among the human 
rights and fundamental freedoms 
founded on the general principles 
of law recognized by civilized na- 
tions;” Article 2, sub-paragraph (b) 
merely stipulates that there should 
be domestic remedies against viola- 
tions of the “rights and freedoms as 
herein defined”; i.e., as defined in 
Part II. This is basically different 
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from what Mr. Holman reads into 


these provisions. Article I under- 
takes to justify the inclusion of the 
rights and freedoms specified in Part 
II, and only of these, in a system of 
international protection on grounds 
of legal philosophy. This, however, 
does not justify the conclusion that 
the draft envisages that these specific 
rights and freedoms should be made 
the subject of extensive interpreta- 
tion. In passing, here, too, the addi- 
tion of a brief clause in the text of 
the Drafting Committee would be 
all that may be required to dispel 
whatever doubts may still survive on 
this score. 


Mr. Holman objects to Article 3 
on the ground that it requires the 
parties to the Covenant to supply 
explanations to the United Nations 
regarding domestic implementation 
of the Covenant and that “‘comply- 
ing with requests for such explana- 
tions, might in itself become burden- 
some and irritating because it pri- 
marily concerns domestic affairs’. 
Again, Mr. Holman’s apprehensions 
are unwarranted. For, the obliga- 
tion to supply information to an 
international body is nothing new; 
it is a prerequisite and, in fact, the 
minimum of international imple- 
mentation in any field of public 
affairs and has been widely applied 
as such within the framework of the 
League of Nations, in particular in 
the field of general protection of 
minorities, the special minorities re- 
gime of Upper Silesia, and the super- 
vision of mandated areas exercised 
by the Permanent Mandates Com- 
mission, without leading to the un- 
toward consequences such as envis- 
aged by Mr. Holman. It may be 
added that the consideration of the 
draft article was postponed until 
articles on international implemen- 
tation had been drafted. 


The most disastrous feature in the 
draft Covenant, as seen by Mr. Hol- 
man, is the omission of a provision 
for the protection of the right to 
own private property. As noted 
above, he attributes this omission to 
the fact that the members of the 
Commission, having mostly lived by 
or through government jobs, could 


not be expected to give prime im- 
portance to this right and to fight 
“as against the three Communist 
Russian members”, for a provision 
in the Covenant guaranteeing it. 
His criticism is also levelled at the 
United States Department of State 
for having, in a brochure issued 
under the title “An International 
Bill of Human Rights”, attempted 
to excuse the omission on the ground 
that the beginning of such a Bill 
must be “relatively modest”. 


Articles Mr. Holman Dislikes 
Are Not in Covenant 


Now, it is true that no provision is 
inserted in the draft Covenant which 
would correspond to Article 17 of 
the Declaration. But the same is 
true of many other provisions in the 
Declaration which are omitted from 
the draft Covenant. The group of 
articles Mr. Holman considers par- 
ticularly obnoxious—Articles 22 to 
27—are completely omitted in the 
Covenant; while other articles, spec- 
ifically Articles 14-16, are not re- 
flected in corresponding provisions 
in the draft Covenant. 

In fact, the draft Covenant itself 
does not purport to be more than 
a first beginning. Its Preamble states: 
“The State parties hereto . . . agree 
to give effect in this Covenant to 
certain of the Principles specified in 
the Declaration . ". That only 
these “certain” rights and not others 
are included in the draft Covenant, 
may well have its reason in the recol- 
lections of the recent past, of the 
“barbarous acts which have outraged 
the conscience of mankind”, the 
atrocities committed by the Germans 
since 1933 against their own and 
foreign nationals. Another considera- 
tion which may have deterred the 
members of the Commission from 
pressing for what Mr. Holman re- 
gards as the crux of the whole matter 
—the protection of the right to pri- 
vate ownership of property—and 
which may also account for the posi- 
tion taken by our Department of 
State, was the apprehension that in- 
sistence on the insertion of such a 
provision would certainly have led 
to the insistence, on the part of 


Is the Bill of Human Rights Dangerous? 


other members, on the inclusion 
of clauses corresponding to Articles 
22 to 27 of the Declaration. How- 
ever, it is not excluded that a com- 
promise on this issue such as the 
inclusion of an article granting pro- 
tection to certain types of property 
might be worked out. 

Under no circumstances, however, 
should failure to agree, at least for 
the time being, on the protection of 
more than a limited number of 
rights, lead to the rejection in toto 
of the idea of international protec- 
tion of human rights. For, the 
realization of this idea, even within 
a limited scope, would not only con- 
stitute a tremendous step forward 
in the field of political ethics; it 
would also materially contribute to 
the development of uniform stand- 
ards in many fields of substantive 
and procedural law throughout the 
world, which, in turn, will contrib- 
ute to a better understanding among 
the members of the international 
community. 

Nor should the terming of the 
project as “revolutionary” cause deep 
concern. The idea of “supranational 
supervision” of the relationship of a 
state to its own citizens, which is the 
real crux of the matter, revolutionary 
as it may appear, is not without 
precedent: witness the activities of 
the defunct League of Nations in the 
field of general protection of minor- 
ities within the framework of the 
peace treaties concluded at the end 
of World War I; of the Upper 
Silesian minorities protection under 
the Geneva Convention of 1922, and 
of the supervision of the administra- 
tion of mandated areas—all exercised 
by the League Council with by no 
means entirely unsatisfactory results. 

Of course, in order to make the 
idea of supranational supervision 
palatable and workable, not only 
skilled legal draftmanship, but tact 
and still more tact will be required. 
There is, however, no reason to 
doubt that the international com- 
munity, organized and integrated in 
the United Nations, will be able to 
provide the skill in drafting the in- 
struments, and the tact in carrying 
out their provisions. 
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(Continued from page 290) 

ciples of law recognized by civilized 
nations”, is entirely correct, to wit: 
“This phrase is without possibility 
of present definition. Who are the 
‘civilized nations’ and what are ‘the 
general principles of law’ recognized 
by as many as a half dozen nations? 
Doubtless a scrutiny of the laws of 
all nations which may be asked to 
sign the Covenant would reveal that 
very few had the general principles 
of law recognized by such a nation as 
the United States.” 

Mr. Moskowitz says that my posi- 
tion is due to an “erroneous assump- 
tion” that the International Bill of 
Rights will be imposed by the United 
Nations on member states and that 
human rights will be “conferred by 
action of an international body”; 
but that nothing of this kind is being 
envisaged. While he states that the 
Universal Declaration of Human 
Rights is a document of program- 
matic character, without any legally 
binding force, he has already pre- 
viously allied himself with the new 
philosophy that “relations between 
governments and individual citizens 
can no longer be regarded as basic- 
ally relating exclusively to domestic 
jurisdiction”; and that the United 
Nations has jurisdiction of these mat- 
ters by its own ipse dixit; and he 
frankly says that the ultimate plan, 
following the “programmatic charac- 
ter” of the Declaration, is to back up 
the Declaration with a Covenant of 
treaty status, which is in turn to be 
followed by instruments of imple- 
through “international 
organs”, which, of course, means in- 


mentation 


ternational criminal courts in which 
American citizens are to be tried as 
individuals for alleged violations of 
human rights. As to these “interna- 
tional organs” there had been no 
fair disclosure to the American peo- 
ple of the fact that international 
courts are intended. 


This Is First Step 
in Plan 


Under the guise of promoting ac- 
ceptance of these new principles on 
a voluntary basis the program 
shrewdly envisaged by the sponsors 
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appears to be one of successive com- 
mitments in several separate steps, 
so that the final to them, wholly 
logical, step for international courts 
to enforce these rights between a state 
and its citizens, could no longer be 
honorably avoided. This is the 
shrewd and gradual approach of the 
internationalists because they fully 
recognized that the American people 
would not swallow all these “‘pills” 
in one gulp. That seems quite ob- 
viously the reason why their whole 
program as finally intended was not 
frankly presented in full all at one 
time, and why even the formulation 
of rights was divided into two steps 
the Declaration of Human 
Rights, to which our representatives 
in Paris felt justified in morally bind- 
ing the American public without an 
opportunity of even seeing them, and 
second, a Covenant on Human 
Rights, the refusal to adopt which 
(or the adoption of which, with 
suitable reservations) would make 


—first, 


us look as if we were violating our 
commitments in the  super-inter- 
national field after we had already 
subscribed to the Declaration. 
Although near the end of his arti- 
cle, Mr. Moskowitz says that with 
some “change in the wording” it can 
be made sufficiently clear that, for 
the time being, the Covenant is con- 
cerned “with the domestic imple- 
mentation of international obliga- 
tions assumed by states, parties to 
the Covenant, as distinguished from 
the establishment of international 
machinery for implementation and 
enforcement’, he finally admits near 
the end of his article that the idea of 
“supernational supervision of the re- 
lationship of a state to its own Citi- 
~ is ‘the real crux of the matter”’. 
Mr. Moskowitz, however, does not 
take cognizance of the fact that the 
Covenant, if approved by the United 
States Senate as a treaty, becomes 
instanter a part of the supreme law 
of the land under Article VI of our 
Constitution, and may become self- 
executing in our courts without fur- 
ther implementation. He does not 
take account of the fact that other 
countries adopting a treaty are not 


bound by a similar constitutional 
provision, except possibly France. 
This result, if nothing else, should 
cause all thinking citizens to scruti- 
nize most closely these documents and 
to obtain the fullest possible infor- 
mation concerning them before per- 
mitting any such treaty, through 
their elected representatives, to be- 
come the supreme law of the land. 
And this matter is of as great signifi- 
cance to public officials, state, fed- 
eral and local, as it is to individual 
citizens, because they may be charged 
with violations of the Covenant or 
of the Genocide Convention. 

Mr. Moskowitz defends the vague 
wording of portions of the Declara- 
tion by stating that it is no more 
vague than the “due-process” clause 
of the Constitution, but he appears 
unaware of the fact that this clause 
did have, at the time it was adopted, 
a long history of definition by ju- 
dicial decision. 

Mr. Moskowitz refers to the lan- 
guage in the Declaration regarding 
ownership of property and then ex- 
cuses the absence of such language 
from the even more important Cove- 
nant. He also overlooks the fact that 
while the Declaration refers to the 
right to own property and not to be 
arbitrarily deprived of it, the lan- 
guage is vague and meaningless be- 
cause “arbitrary” deprivation may 
not mean, in the minds of other na- 
tions, what it means to us; namely, 
that no person shall be deprived of 
property without due process of law, 
and that private property shall not 
be taken for public use without just 
compensation. 

Mr. Moskowitz says that “there is 
nothing in our own Bill of Rights 
guaranteeing the right to conduct 
business under a free-enterprise sys- 
tem”. He fails to recognize and un- 
derstand that the very right to own 
property individually, and to be pro- 
tected in the fruits of its ownership, 
is the very basis of the free-enterprise 
system. Since our Constitution recog- 
nizes the right of ownership of prop- 
erty, its ownership is deemed to be 
absolute in that a person may occupy 
and use his property and assets as he 
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pleases, except to the extent that 
governmental restraints or takings 
can be justified under the due-process 
clause or the just-compensation 
clause, in our own courts. 

Cencerning my criticisms that the 
provisions which are now Articles 
22 to 27 of the Declaration commit 
the member nations to a paternalis- 
tic form of government, Mr. Moskow- 
itz finds justification for fixing a 
socialistic concept of government on 
the peoples of the world by suggest- 
ing that many of the provisions in 
the Declaration were part of Bis- 
marck’s Germany and may be found 
in papal encyclicals, and are “neither 
incompatible with the system of free 
enterprise, nor necessarily based 
upon it”. But the American people, 
before being committed to such a 
“socialist concept of government” 
are entitled to consider and debate 
it and to legislate regarding it by 
and through their regular constitu- 
tional processes without the embar- 
rassment of any prior commitment 
by and through the conduct of their 
delegation to the United Nations 
Assembly. 


Good Draftsmanship 

Is Important 

In the latter part of his article, Mr. 
Moskowitz admits that at least sev- 
eral clauses in the Covenant might 
be more clearly phrased, but in his 
enthusiasm for the “revolutionary” 
change comprehended in the Cove- 
nant, he tends to deprecate clear 
draftsmanship, not realizing that, in 
the pursuit of a noble purpose, loose 
draftsmanship and loose reasoning 
can lead us, through interpretation, 
into an entirely new concept of law 
and government. Of course, changes 
in draftsmanship and additions in 
phrasing usually improve draftsman- 
ship, yet the sponsors have never ap- 
peared willing to permit the Ameri- 
can people or the American press or 
the American lawyers to have ade- 
quate time for the study of these 
documents. 

Near the end of his article, Mr. 
Moskowitz makes light of the re- 
quirements for explanations of their 
conduct from member nations. This 


is a very serious and far-reaching re- 
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quirement and should not be treated 
lightly, for both individuals and pres- 
sure groups in other countries, even 
in Russia, could have a Roman holi- 
day in asking American cities and 
states, and even our federal Govern- 
ment, for extended explanations re- 
garding the observance and protec- 
tion by them of so-called human 
rights with respect to our own Citi- 
zens. 

Again Mr. Moskowitz in admitting 
that there is no provision in the Cove- 
nant concerning the right to own 
property, passes this by as of little 
importance because he says some 
other rights have also been omitted. 
Has it come to this: That Americans 
must submit to a Covenant on Hu- 
man Rights which omits certain of 
the basic rights which it took our 
forebears centuries to achieve, and 
to have it provide for other basic 
rights so loosely that they are not 
adequately protected? Why should 
we take less by way of a statement 
of basic rights because we cannot 
get some other nations, like Russia, 
for example, to agree to our concept 
of basic rights? 


Admits Revolutionary Nature 

of the Covenant 

Near the end of his article, Mr. Mos- 
kowitz confesses that the project is 
“revolutionary”, and that the idea of 
supernational supervision of the re- 
lationship of a state to its own citi- 
zens, revolutionary as it may appear, 
is “the real crux of the matter”, and 
is not wholly without precedent. The 
minor illustrations referred to by 
him, some scarcely relevant and prob- 
ably hardly any now effective, are 
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not convincing precedents for a rev- 
olutionary change in the legal rela- 
tionship of the citizen to his state, 
whereby the citizens of this country 
are to be subjected to the jurisdiction 
of international tribunals affecting 
matters heretofore domestic in char- 
acter. 


Mr. Moskowitz concludes with the 
observation that “to make the idea 
of supernational supervision palata- 
ble and workable”, both skilled 
draftsmanship and tact will be re- 
quired, and that there is no doubt 
that the international community, 
organized and integrated in the 
United Nations, will be able to pro- 
vide the skill in draftsmanship and 
the tact in carrying out this “super- 
national supervision” of domestic 
concerns. It is to be regretted that an 
examination of the instruments as 
thus far drawn does not seem to 
justify Mr. Moskowitz’s hopeful pre- 
diction, and that the tact and energy 


so far displayed by the sponsors in 
disclosing to the American people the 
real meaning and significance of this 
revolutionary program is not reas- 
suring. 

May I say again, my prime objec- 
tive has been, first, to raise for con- 
sideration serious questions concern- 
ing this program and to commence 
bringing some of these questions 
home to the American people; sec- 
ond, to induce the representatives of 
our Government, who are dealing 
with these matters, to take the public 
into their confidence by an affirma- 
tive program of information, and to 
gain for the American people suffi- 
cient time to apply a considered 
judgment to the serious questions 
which present themselves, before they 
are committed to a revolutionary 
program affecting the life, liberty 
and property of every citizen by the 
ratification of a treaty which fastens 
upon the people of this country a 
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new concept of government as to 
domestic affairs. 


In conclusion, it should be pointed 
out that the whole tenor of Mr. Mos- 
kowitz’s article indicates that he is 
unfamiliar with or not in sympathy 
with the basic principles of our form 
of government as well as the histori- 
cal background which brought our 
Constitution into being. Space does 
not permit pointing out all the in- 
stances in Mr. Moskowitz’s article 
which indicate such to be the case. 
I submit it would be a sad day for 
the people of the United States if 
they were to permit themselves to 
be led so far astray from their own 
traditional concepts of government 
by the activities of those who are 
completely out of sympathy with the 
important and cherished features of 
our own system of government. If 
changes are to be made in our basic 
concepts of law and government, 
they should at least be made advis- 
edly and after due deliberation and 
debate by the American people. 


Nuremberg and Tokyo 
(Continued from page 302) 


become accustomed, solemnly and in 
writing, to declare it a crime; and 
already it had attempted to bring 
to justice the head of a state accused 
of that crime. Such thought and 
declaration and attempt were in 
themselves a behavior of which 
actual trial and punishment were 
only a lengthening of the pattern. 
The Nazi and Japanese leaders might 
have been tried for the familiar 
international crime of violating the 
laws and customs of war and have 
been as likely sent to the gallows or 
to prison, but it was the all-encom- 
passing, the ultimate crime of 
aggressive war against which the 
opinion of the world had hardened 
and must find effective expression. 
It is idle to think that aggressive war 
will end with these trials but the 
crime of it has been unforgettably 
blazoned abroad. 


As Mr. Justice Cardozo observed 
in one of his opinions: “Inter- 
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national law, or the law that 


| governs between states, has at times, 


like the common law within states, 
a twilight existence during which it 


| is hardly distinguishable from moral- 
ity 


or justice, till at length the 


| imprimatur of a court attests its 
} jural quality.”*! When a new concept 
t 1 ) I 

| of law thus emerges out of the sense 


and will of humanity, whereof no 


f one can be ignorant, it should not 


be denied the imprimatur of a court 
on the plea that he who stands in 
the dock may be punished retro- 
actively. The legalists of another day 
might have so pleaded, and probably 
did, on behalf of the first blood- 
feudist brought into a tribal court, 
or the first perjurer tried before the 
court of a state or the first inhumane 
soldier called face a military 
tribunal. The world had to get on 


to 


with justice. 


World Community of States 
Has Power To Punish Aggressors 


lt is true that penalties did not 
exist either by treaty or custom for 
the crime of aggressive war. How- 
ever, such war is not waged in a 
From 
are committed against which sanc- 


vacuum. its first hour, acts 
tions have been imposed by states 
from such as 


murder, rape, pillage, incendiarism. 


time immemorial, 
\ggressive war is but a congeries of 
As the state has 
inherently the right to punish those 
of its citizens who seek to injure it, 
so has the community of states; and, 
as the state suits the punishment to 


ancient crimes. 


the crime where not specifically pre- 
scribed so must the community of 
states. If it were not so, international 
law would be altogether impotent 
since penalties have seldom been 
affixed for breach of its rules.8? 
These trials will doubtless be a 
subject of controversy among law- 
yers as well as laymen for a long 
time to come. General Tojo, at the 
close of the Tokyo trial, described 
it as “a trial by conquerors”. Gen- 
eral MacArthur, after reviewing the 
record, declared “No human judg- 
ment is infallible but I can con- 
ceive of no judicial process where 


greater safeguard was made to 











evolve justice’. One may believe 
that of both trials the words of Gen- 
eral MacArthur will be the verdict 
of history, and that a very real step 
has been taken toward bringing the 
world under a reign of law. It is not 
in condemnation of such trials that 
precedents have now been set and 
that sometime our own leaders may, 
in like manner, be called to account. 
If ever they commit international 
crime, they should be; and if ever 
“judicial process” be used against 
them for vengeance or other unholy 
purpose, that is but one of the haz- 
ards in any attempt to establish an 
ordered world. The action for ma- 
licious prosecution would have been 
unknown to the law had courts never 
been abused. 


criminal law, in 
comparison with national criminal 
law, is still in its early stages. As the 


International 


idea of civil wrongs and remedies 
came early into the national con- 
sciousness and the idea of crimes and 
punishments much later, so have 
these ideas come into the interna- 
tional consciousness. And since it has 
been the history of criminal law, 
within the national community, that 
many acts once held injurious only 
to the individual were in time held 
injurious to the common welfare, so 
is it certain that the number of acts 
considered injurious to the interna- 
tional welfare will slowly increase, as 
for recent example the crime of geno- 
cide,34 and that full means will be 
found by the international commu- 
nity for their punishment. In such 
unfolding design, one is witness to 
the effort which mankind is ever 
making to win mastery over itself 
and to work out its destiny. 


Nuremberg and Tokyo 
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RATES 15 cents per word for each insertion 
minimum charge $1.80 payable in advance. 
Copy should reach us by the 15th of the 
month preceding month of issue. Allow two 


extra words for Box number. Address all 
replies to blind ads in care of AMERICAN 
BAR ASSOCIATION JOURNAL, 1140 North Dear- 
born Street, Chicago 10, Illinois. 





BOOKS 





EVERYTHING IN LAW BOOKS, Geo. T. 
Bisex Co., Philadelphia 6, Pa. 





LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Irvinc Korus, Metropolitan Bldg., Vancouver, 
Washington. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cecit SxiPwitH, 
306 West Ist Street, Los Angeles 12, California. 





USED LAW BOOKS BOUGHT AND SOLD. 
State Reports, Reporters System units, Digests 


Amer, Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. R. V. OYLE, 
705-07 Leonhardt Bldg., Oklahoma City, Okla. 





UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
sit—Immediate Service—Write Natrona, Law 
ook Company, 1110—13th St., N. W., Wash- 

ington, D. C. 


LAW BOOKS, NEW, USED, BOUGHT, SOLD. 
Request free information. Joseph Mitchell, 5738 
Thomas Ave., Philadelphia, Pennsylvania. 





LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 32-page printed catalog, free on request, lists 
some used law books we have for sale, also indi- 
cates the type of material we will purchase. 
Crarror's Boox Store, Baton Rouge 6, Louisiana. 





THOMAS LAW BOOK COMPANY PUB- 

lishers, Dealers, Importers. We Sell, We Buy, 
We Exchange. In Business 64 Years. 209 N. 3rd. 
St. Louis 2, Mo, 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLARK BoaRDMAN 
Co., Lrp.,11 Park Place, New York City. 


364 American Bar Association Journal 


“THE HAND OF HAUPTMANN,” Story of 

Lindbergh Case by Document Expert Cited by 
John Henry Wigmore, 368 Pages, 250 Illustra- 
tions. Price $5.00. J. V. Harine & J. H. Harinc, 
15 Park Row, New York 7, N. Y. 


LOWEST PRICES USED LAW BOOKS— 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Nationat Law 
Lrsrary AppraisaL Assn., 538 S. Dearborn St., 


Chicago 5, I 





USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. ke, 321 Kearny Street, San Francisco 8, 
California. 





WHEN YOU HAVE A DOCUMENT PROB.- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,”’ 736 Pages, 340 Illustra- 
tions, $10 Delivered, also “Questioned Document 
Problems, Second Edition,” 546 Pages, $7 De- 
livered. Atzert S. Ossorn, 233 Broadway, New 
York City. 





FOR SALE-—-U.S. STATUTES AT LARGE, 

complete, $300.00. Nichols Forms, 9  vols., 
$67.50 Wanted—Harvard and Michigan Law Re- 
views, complete; Jones Chipman Index to Legal 
Periodicals, vols. 1 to 5. — Mara, Law 
Book Dealer, 5127 Belmont Ave., Dallas 6, Texas. 





LAW BOOKS—WE CAN SUPPLY THE FOL- 
lowing sets at this time: New York University 
Law Quarterly Review, Journal of. Criminal Law 


and Criminology, Air Law Review, Notre Dame 
Lawyer, American Law Review, Central Law 


Journal, Oregon Law Review, Cincinnati Law Re- 
view, American Journal of International Law, 

. S. Treasury Decisions under Internal Revenue, 
U. S. Interstate Commerce Commission Reports, 
U. S. Attorney General’s Opinions, Decisions of 
Commissioner of Patents, U. S. Court of Claims, 
American Law Reports, American Maritime Cases. 
Dennis & Co., Inc., 251 Main St., Buffalo, N. Y. 





HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B.S. 24 CALI- 

fornia St., San Francisco 11. Examinations 
made of suspected and disputed documents of any 
kind in any language. Established 1913. Reasoned 
expert opinions prepared, based on demonstrable 
facts scientifically determined. 

Services comprise authentication of handwriting 
of deceased and missing persons; diplomata; de- 
cipherment of charred, mutilated and sophisticated 
documents; microchemical analyses of writing 
materials; age determinations of writing and _type- 
writing, etc. For typical case see Clyne v. Brock, 
82 Cal. App. (2d) 958, 962, 963; 188 Pac. (2d) 
263 


Expert for American Claimants before Mixed 
Claims Commission, United States and Germany, 
1929-1939 Black Tom and Kivgsland cases, New 
York; Docket Nos. 8103, 8117, et al. 

Impounded documents visiied anywhere for 
study, Western States and Hawaii in particular. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Twenty-five years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. w Finance Building, 
Pittsburgh, Pa. Phone Atlantic 1911. 





BEN GARCIA, EXAMINER OF ALL CLASSES 

of questioned handwriting and_ typewriting. 
9 years of practical experience. 711 E. & C. Bidg., 
Denver, Colorado. 





SAMUEL R. McCANN, EXAMINER on 
Questioned Documents. Office and Laboratory 
Ward Bldg. Telephone 5723, Yakima, Washington! 














ROBES 





NRG 


JUDICIAL ROBES—CUSTOM TAILORED.- 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Benttey & Si1mox 

Inc., 7-9 West 36th St., New York 18, N. Y. 





INVESTIGATORS i 





TRADE-MARK INVESTIGATIONS, ETC 
Carter’s Service Bureau, 1706 G Street, N. W 
Washington 6, D. C. 


| 

| 

| 

| 
Se 


SAN FRANCISCO, CALIF. COMPLETE IN 


vestigation service for attorneys. 


e 


RayMonp 


Hatt, 58 Sutter Street, San Francisco 4, Calif 













MISCELLANEOUS 





AIDING YOUR INVENTOR-CLIENTS. THI 
_ Inventors & Manufacturers Associates, Inc., ar 
interested in patented and pending commerciad 
items of merit for manufacturing and sales dis 
tribution. Our charges are only from royalties 


5 Beekman St., New York City. 





MODERN BOOKKEEPING 

wyers. Simple, complete, financial and worl 
record. Send for free descriptive am phiej 
“Systematizing The Law Office.” All-In-One Sys 
tems. 431 Wall Street, Los Angeles 13, Californial 


SYSTEM  FOk 





RESEARCH WORK IN LIBRARY OF CON 

gress, other Washington libraries; bibliography 
surveys, special —. etc. LIBRARY REF 
re SERVICE, Box 1641, Washington 1! 





POSITIONS WANTED , 





TAX EXECUTIVE—LAWYER, ADMITTEI 

several State and Federal Jurisdictions, fou 
teen years heavy, widely varied tax experienc: 
seeks high-level tax management, planning, polic/ 
spot. See “full ad on page 275. Box HJ. 





ATTORNEY, SPANISH AMERICAN EXPER! 

ence, researcher, formerly held important gover 
mental appointments, seeks position. Resume fu! 
nished on request. Box DJ. 





TAX ATTORNEY, TEN YEARS’ EXPER! 
ence, desires connection with corporation | 
need of tax attorney. Considerable oil experience 
Tr preferred but will consider other area 
ox 
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ALR2d has added features 


to 
“Seruice Through Annotation” 





AMERICAN LAW REPORTS, in its many years of “Service 
Through Annotation,” has won the admiration and respect of 


the profession as the top research tool of the researcher. 


Now with the advent of ALR2d, we have added many impor- 
tant features which give this new Second Series of ALR greater 


service values. 


Space will not permit an exhaustive list of these new features 


Among them are: 


A Summary of the Reported Case 
A New Scheme of Section Numbering 
Greatly Improved Word Indexes and Digest System 


We have prepared an extensive brochure describing in detail 
these features which make ALR “Now Better Than Ever.” 
We shall be glad to send it to you without obligation. Write 


to either joint publisher below. 


Associate Publishers 
The Lawyers Co-operative Publishing Company - Rechester 3, New York 
Bancroft-Whitney Company - - - - - = = San Francisco I, California 




































Gree sample pages 


WEST PUBLISHING CO. 


Do the Courts consider these 


“Deadly Weapons? 4 


Automobile Hose 
Automobile spring Iron weight 
Ax Knife 

Ax handle Liquor bottle 
Baseball bat Piece of metal 
Billiard cue Piece of pipe 
Bottle Pin 
Bludgeon Pistol 

Brass knuckles Pitchfork 
Brick or brickbat Quirt 

Buggy trace Razor 

Cane Rifle 

Chair Rock 

Chisel Rubber hose 
Club Screw-driver 
Cuspidor Shoes 

Eye hoe Shotgun 
Fence pole Sledge hammer 
Fingernail file Spring 

Fist Steel-yard 
Gun Stick 
Hammer Stone 

Hands and feet Switch 

Hoe Whip 


The Courts have fuled on all of 
the above objects. These rulings 
are at your command in one 
minute if you consult 


WORDS and PHRASES 
Permanent Edition 


ST. PAUL 2, MINN. 












LAW LIS RARY (CA PITOL) 








